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UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF VIRGINIA, E. D. 


HOFFMAN 
vs. 


SUPREME COUNCIL OF AMERICAN 
LEGION OF HONOR.* 


- 


In an action by the beneficiary to recover the premium of a life-insurance 
policy containing a clause to the effect that the policy was issued upon 
the condition that all the statements made by the applicant in his appli- 
cation for membership and in answer to the interrogatories of the medi- 
cal examiner were strictly true, and if untrue, the policy was'to be void, 
an instruction, in substance that if the statements made by deceased con- 
cerning his health, as shown by the application and answers to such in- 
terrogatories, were ‘‘essentially untrue,” they should find for defendant, 
is proper; the word “essentially ’’ being synonymous with “strictly” in 
such case. 

The defendant society having, through its duly appointed officers, after de- 
ceased had been suspended for delinquency in his assessments, continued 
to make calls upon him for subsequent dues, and to receive the amounts 
called for, and the local council having, upon full hearing of deceased’s 
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application for reinstatement, although not acting in all respects in con- 
formity with the rules of the institution, granted such application, Held, 
that it was estopped from denying that deceased was a member in good 
standing. 

The reinstatement having been opposed by the officers of defendant on the 
ground that the statements in the original application and answers to in- 
terrogatories were false and fraudulent, and the reinstatement having 
been granted, and dues received, with full knowledge of the untruthful- 
ness of such statements (if untrue), the defendant society will be deemed 
to have waived the benefit of the condition of forfeiture in said policy. 

Upon the issue of the falsity of the statements of deceased concerning his 
health. which were to the ettect that he was in good health, able to gain 
a livelihood, had no disease, knew of no facts in his personal or family 
history tending to shorten his life, never had a severe illness nor injury, 
rheumatism, dropsy, palpitation of the heart, etc., it was shown by de- 
fendant that deceased had, during a period including the date of such 
application, written letters and made application to another society rep- 
resenting his bad health, asking and receiving benefits by reason of per- 
manent disability; that he had abandoned his trade of blacksmith, and 
taken easier employment for that reason. Certificates of physicians ac- 
companied such application for relief, showing heart and other diseases. 
Proof was made that during the same season deceased went to the springs 
for his health, with other strong testimony of the same character. On 
the other hand was the testimony of his wife, the beneficiary in the pol- 
icy, that he was in good health; the testimony of the physician who made 
the examination for the company officially ; and the fact that he was rec- 
ommended by a member of the society who had long known him and his 
physical condition, with some other testimony of a corroborative charac- 
ter. Held, that a verdict for the plaintiffshould not be set aside, there be- 
ing evidence to support it, and it being the province of the jury to weigh 
conflicting evidence. 


Action by Emma P. Hoffman, widow of John E. Hoffman, de- 
ceased, against the Supreme Council of the American Legion of 
Honor, upon a life-insurance policy of which plaintiff was the 
beneficiary. Verdict for plaintiff for $4,000. Motion to set aside 
the verdict as contrary to law and evidence and for misdirection. 


J. Samuet Parisn and Epear Attan, for Plaintiff. 


J. Frank Fort and A. G. Cotuiys, for Defendant. 
Huaues, J. 


The plaintiff is the beneficiary of a policy of life-insurance which 
was issued to the late John E. Hoffman, her husband, who died in 
February, 1886, supposing himself to be a beneficiary member of 
the defendant society. This suit was brought to recover the pre- 
mium promised by the policy. There was a trial of the case at 
the fall term of this court, and a verdict in the plaintiff’s favor for 
the sum of $4,000. Motion was made to set the verdict aside as 
contrary to the law and the evidence, and on the further ground of 
error on the part of the court in ruling at the trial, and in instruc- 
tions to the jury. 
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I am to consider whether the verdict should be set aside and a 
new trial granted on either of the grounds relied upon by the de- 
fendant. I will first deal with the objections urged by defend- 
ant’s counsel against the instructions given and rulings made at 
the trial by the court. It is well settled that where the truth of 
statements inserted by a person seeking insurance, in his formal 
application, is made aa condition of the existence of the contract 
of insurance, and the statements themselves are expressly made a 
part of the contract, then, if the statements are shown to have been 
false, that fact avoids the contract, whether the false statements be 
material to the risk or not. For instance, if an applicant for life- 
insurance asserts in his application that he is unmarried, and is not 
insured in any other company, and expressly makes these state- 
ments a part of the contract, then, if they turn out to be false, they 
render the contract void, although the being married and the being 
elsewhere insured does not affect the risk upon his life in any de- 
gree. By such a contract he is held to warrant the truth of the 
statements thus made, and proof of their falsity renders the contract 
null and void: See Jeffries vs. Insurance Co., 22 Wall., 47, and In- 
surance Co. vs. France, 91 U. S., 510. See, also, Moulor vs. Insur- 
ance Co. (111 U. S., 341-346, 4 Sup. Ct. Rep., 466), where the doc- 
trine of the previously cited cases is, in certain aspects, modified. 
In Hoffman’s application for membership he agreed as follows, April 
11, 1885:— 

Ido hereby consent and agree that any untrue or fraudulent statement 
made above, or to the medical examiner, or any concealment of fact by me in 
this application, or my suspension or expulsion from, or voluntarily severing 
my connection with the order, shall forfeit the rights of myself and family or 
dependents to all benefits and privileges therein, , 

The policy which was issued in pursuance of this application 
(which seems to have been delivered as late as the 12th November, 
1885), contains the following clause :— 

This certificate is issued to Companion John E. Hoffman, a member of La- 
fayette Council, No. 697, Am. L. of H., located at Richmond, Va., upon condi- 
tion that the statements made by said companion in his application for mem- 
bership in said council, and the statements certified by said companion to the 
medical examiner, * * * be made a part of this contract. These condi- 
dions being complied with, the Supreme Council of the A. L. of H. hereby 


promises and binds itself to pay out of its benefit fund to Emma P. Hoffman, 
wife, a sum not exceeding tive thousand dollars. 


And Hoffman signed a certificate printed on the face of this pol- 
icy, stating that he accepted it on the conditions named. Hoffman 
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had been regularly examined by the society’s medical examiner on 
the 11th April, 1885, who, after certifying that he had made in pri- 
vate a physical examination of the applicant (whom, in his testi- 
mony, he stated that he had stripped to the skin for the purpose), 
certified, among other things, that he had no dropsy, no swelling of 
face, abdomen, or extremities, and no indications of organic disease 
of the heart, lungs, or spine, or bladder. On the next day, June 11, 
1885, Hoffman answered a list of 75 or 80 interrogatories printed in 
his application for insurance, in which he stated that he was in 
good health, able to gain a livelihood, had no disease, and knew of 
no facts in his family or personal history tending to shorten his life; 
had never had a severe illness or injury, had never had dropsy, or 
rheumatism, or persistent pain in the back, or palpitation of the 
heart, or swelling of feet, hands, or eye-lids; nor been rejected for 
life-insurance by any other company; and that he was then insured 
in a company named. The effort of defendant’s counsel at the trial 
was to show that these statements of Hoffman were false. The court 
gave two instructions, the first one being as follows:— 

First Instruction. The deceased stated in his application for membership 
that he then had no incurable disease which would tend to shorten his life ; 
that he was then in good health, able to gain a livelihood ; and that he did 
not then have, and had not been subject to, dropsy, or palpitation of the 
hearth, or swelling in feet, hands, or eye-lids. These statements formed part 


of his contract; and if the jury believe that they were essentially untrue, they 
should find for the defendant. 


It is complained of this instruction that the word “ essentially ” 
was used; and authorities are cited showing that the Supreme Court 
of the United States has held that instructions in similar cases which 
emploved the word “materially” were erroneous, and has required 
new trials to be had in those cases because of such use of that word,— 
relying upon the Jeffries case, and the France case, cited above. 
But the two words are not synonymous. The word “ materially ” has a 
legal meaning and force; and it is very true that an instruction 
which should virtually tell a jury that a statement in the application 
of an insured person, who has expressly made it part of his contract, 
must be material to the risk, would be clearly erroneous, and would 
vitiate any verdict resulting from such instruction. But the word 
“ essentially” has no such legal force. It has only the meaning 
given it in popular parlance. It is but a synonym of “ strictly ;” 
and the printed case furnished by defendant’s counsel shows that the 
word “strictly,” if it had been used in the instruction, would have 
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been in harmony with the contract. By some misconception the 
paragraph given ut the bottom of page 72 and top of page 73, of the 
printed case, as if it were a part of Hoffman’s contract, is not found 
in the contract itself, though an equivalent one is. Now, if Hoff- 
man had in fact stipulated, as he is assumed to do in that clause, 
that he would claim no benefits unless “the statements made in his 
application were ‘strictly ’ true,” the instruction complained of would 
have been in literal accordance with the contract. The word “es- 
sentially ” was properly used in the instruction, because synonymous 
with the word “strictly,” and not synonymous with the legal term 
“materially.” There was evidence that during the winter preceding 
Hoffman’s application for membership in defendant’s society he had 
been prostrate in bed for some time with sickness, and that after his 
recovery he had been unable to work at his regular trade of black- 
smith, and that he had in consequence changed his occupation, and 
undertaken that of soliciting agent for a mercantile firm. The de- 
fendant had contended that the statement of Hoffman in his appli- 
cation, that he was in April well and able to gain a livelihood, was 
shown to be false by their proof that he was unable to do regular 
work at the blacksmith’s trade. The instruction under considera- 
tion had reference to such illogical deductions of the defense as that 
of insisting that a blacksmith was unable to gain a livelihood be- 
cause he was disabled from working at his regular trade. It had 
reference solely to the character of proof, and had no reference to 
the legal materiality of the facts that were proved. It therefore did 
not conflict with the ruling of the supreme court in the cases of 
Jeffries and France on the question of warranty in life-insurance 
policies. 

As to the second instruction given at the trial, I will premise that 
the evidence showed one or more defaults on the part of Hoffman 
in paying assessments in time; the penalty of which was suspension 
from membership. It showed that the usual application for rein- 
statement, accompanied by tender of the delinquent dues, had been 
made to the local council to which Hoffman belonged, the Lafayette 
Council of Richmond, and that when this local council came to act 
upon the question of reinstatement, charges had been laid before 
the council affecting the original right of Hoffman, by reason of 
disease, to have been admitted to membership. The local council 
had passed favorably upon the question of Hoffman’s reinstatement, 
in spite ef the charges of improper admission originally; but the de- 
fense insisted that this action, and the proceedings which were had 
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in reaching it, had not been in accordance with certain rules of the 
society enacted for the government of local councils in considering 
applications for reinstatement. It was in reference to this conten- 
tion of the defendant that the court gave to the jury the following 
instruction at the close of the evidence, viz. :— 

Second Instruction. But if the defendant society, through its duly ap- 
pointed officers, ‘after this member’s delinquency in paying one or more assess- 
ments, continued to make calls upon him for assessments for subsequent dues, 
and to receive the amounts called for, it is estopped from denying that the 
member was still liable to assessment. 

The court had ruled, in the course of the taking of evidence be- 
fore the jury, that after it had been proved that the local council, 
upon a full hearing, had solemnly decided to reinstate Hoffman, and 
new assessments had been called for, the society could not now be 
heard to insist that the lodge in Richmond had not acted in accord- 
ance with the rules and regulations of the society; or to discredit 
the action of its own organization in matters of which it had con- 
stitutional jurisdiction. It ruled that, when organized bodies pass 
upon a question of this sort, courts will presume that they had pro- 
ceded regularly, and acted rightly. It ruled that when a competent 
lodge had acted upon a question which the constitution of the so- 
ciety empowered it to adjudicate finally, it would not be competent 
for the defendant to adduce evidence to show that the action of such 
local lodge had not been in strict accordance with the rules and 
regulations prescribed by the supreme organization. The evidence 
seemed to show that Hoffman’s past-due assessments were paid and 
were received after his reinstatement by the local council; that the 
assessment of subsequently accruing dues had been made; that 
there had been no material latches in paying these later dues; that 
the local treasurer had received several assessments after Hoffman’s 
reinstatement, and forwarded them to the chief society in New Jer- 
sey; that Hoffman afterwards took sick of what proved to be his last 
illness, of which he died on the 5th February, 1886; that the New 
Jersey officers refused to receive, during this illness, dues which 
had been forwarded to them from Richmond by their local treas- 
urer, and had sent them back; and that their agents had attempted 
to return them on the day of Hoffman’s death, his friends refusing 
to receive them. On evidence seeming to show the state of facts 
which have been recited. the court made the oral ruling at the 
trial, and gave the written ‘‘second instruction” to the jury at its 
close, which have been respectively set out. 
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The theory of the objections to these instructions is, that the lo- 
cal council of the society is bound, at the peril of s member who 
has been suspended, to conduct its proceedings for his readmission 
strictly according to the manner prescribed in the constitution of 
the society; that if it fail strictly to observe the routine thus pre- 
scribed, the suspended member is responsible for the irregularity; 
and that, if the local council varies at all, in its proceedings for re- 
admission, from the tenor and details of procedure recited in the 
constitution, then the reinstatement shall be nuli and void. The 
ruling of the court was in controversion of this illiberal and hard 
pretension. The court virtually instructed the jury that the local 
council was the representative and agent, not of the insured, but of 
the society; that although it was bound to conform all its proceed- 
ings to the requirements of the society’s constitution, yet the appli- 
cant for reinstatement was not responsible for such irregularities 
of proceeding as the local council might commit; and that when that 
body, constitutionally authorized as it was to receive and pass upon 
applications for admission, did enter into the consideration of a 
case, did adjudicate it, did readmit an applicant, and afterwards 
supplemented this action by renewing its calls upon the readmitted 
member for assessments, and the new assessments were taking their 
usual course without default on his part, then these acts of the so- 
ciety constituted an estoppel, prohibiting the society from denying 
the legality of the member’s readmission and subjection to new as- 
sessments. The cases of Insurance Go. vs. Wolff (95 U. S., 326), and 
Insurance Co. vs. McCain (96 U. S. 84), so far from countenancing 
the contention of defendant, really sustain the ruling of the court. 
Counsel for the defendant urges that from the tenor of the second 
instruction, and especially the use of the word “ but” at the begin- 
ning of it, the jury might have been led to believe the court meant 
that in case assessments were called for after Hoffman’s delinquency, 
the plaintiff could recover, notwithstanding untrue statements in 
his application; the defendant being estopped from setting up the 
untrue statements in bar of recovery. The instruction necessarily 
bore upon the evidence as it had been given before the jury. The 
action of the local council on Hoffman’s application for reinstatement 
was an adjudication directly upon his default in the payment of as- 
sessments, and it must have indirectly contemplated the charge of 
fraud or misrepresentation in his application for original admis- 
sion. The instruction did not logically apply to the latter case, 
and if the jury understood it to imply (what it did not express) that 
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the society was estopped from denying the legality of Hoffman’s 
original admission to membership, I do not think that the possibil- 
ity of such a misconception constitutes a valid objection to the in- 
struction. Be that as it may, the renewal of assessments after rein- 
statement is analogous to the renewal of ordinary life policies at the 
end of each period of insurance; and it is well settled that if a com- 
pany see fit to renew a policy after it has full knowledge of the 
risk, any misrepresentation contained in the original application 
must be deemed waived; and the company are bound by the policy. 
It is settled law that, where an insurance company, with knowledge 
of the facts, accepts from the assured a premium for a renewal, and 
renews the insurance, it is deemed to have declared the contract of 
insurance valid, and to have waived a forfeiture. 2 Herm. Estop. § 
1,214, and cases cited. By analogy, these authorities govern the 
case at bar, and overrule defendant’s objection to the instructions 
and ruling of the court. 

We come, therefore, to consider, finally, the objection that the 
verdict of the jury was contrary to law and the evidence. Defend- 
ant’s counsel contends that it was contrary to law because, although 
it is a settled principle that when an assured makes the truth of the 
statements in his application the foundation of the insurance, the 
policy is void if they be untrue, whether they are material to the 
risk or not; and although Hoffman’s application did contain such 
warranties, yet the jury found for the plaintiff, after it was known 
that certain statements in his application were false. Our inquiry, 
therefore, is whether the falsity of Hoffman’s answers was abso- 
lutely proved, or whether the evidence left room for doubt on the 
subject in the minds of the jury. If the falsity were a matter of 
doubt, then it devolved upon the jury, and the jury alone, to solve 
the doubt; whereas, if the falsity was beyond doubt, then it de- 
volves upon the court to set aside the verdict as contrary to the evi- 
dence, and to the law governing the case. It is not contended that 
most of the 70 or 80 answers made by Hoffman to the interrogator- 
ies propounded in his application for insurance were other than 
true. The defendant rests its case upon the alleged falsity of the 
answers heretofore mentioned in which he declared that he was in 
good health; able to gain a livelihood; had no disease, and knew of 
no facts in his personal and family history tending to shorten his 
life; had never had a severe illness or injury; had never had dropsy, 
or rheumatism, or persistent pain in the back, or palpitation of the 
heart, or swelling of feet, hands, or eye-lids; nor been rejected for 
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life-insurance; and that he was insured in a company called the 
“Golden Chain.” Iam unwilling arbitrarily to assume that it was 
proved beyond reasonable doubt that these statements were false. 
There was much evidence tending very strongly to establish their 
falsity, consisting of Hoffman’s own letters and declarations during 
a period including the date of his application for membership in the 
defendant society, addressed to another society of which he was a 
member, in support of an application he made to that order for pe- 
cuniary benefits claimed to be due him because of permanent disa- 
bility to pursue his regular calling. One physician had certified, in 
connection with this application, that he had mitral disease of the 
heart; another, saying that he had been Hoffman’s regular family 
physician, certified that he had spinal enimia. These two had 
united with two others in a joint certificate, signed on the 6th 
April, 1885, in which, dropping the “spimal enimia,” they certified 
to “mitral disease of the heart,” dropsy of the legs, and dyspepsia, 
and added that he was unable to follow his usual occupation. Evi- 
dence was also adduced that showed that Hoffman had been ill dur- 
ing the winter, and that it was this illness which disabled him from 
following his usual avocation. It was also shown that Hoffman had 
gone, during the summer of 1885, to some of the springs in the 
mountains, for the benefit of his health. The evidence on these 
heads was very strong; not only to the effect that when he signed 
his application, on the 11th April, 1885, for membership in the de- 
fendant society, Hoffman was not a well man, but that he knew he 
was not, and had made the false statements knowing they were 
false. Per contra, the defendant society's examining physician, 
after a thorough examination of this man, had certified on the 10th 
April. 1885, that he was not subject to the diseases to which, four 
days before, four other physicians on a less thorough examination 
had certified to another society that he was subject. Hoffman’s an- 
swers to the interrogatories of the defendant society were made on 
the day following his examination by that society’s physician, and 
it was probably on the faith of what this physician had thus certi- 
fied that Hoffman’s answers and statements were made. Hoffman 
was recommended for beneficial membership by two members of 
the defendant society, one of whum had been an intimate friend 
and acquaintance for years, and well acquainted with his physical 
condition. The testimony of Mrs. Hoffman was positive as to his 
physical health until his last illness. 
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T have not undertaken to mention or to indicate all the evidence 
on either side of the question that was before the jury. I am sure, 
however, that the evidence in behalf of the defendant was not con- 
clusive to the mind of the average juror. I think if I myself had 
been trying the case on the facts as well as the law, my decision 
would have been for the defendant. But it has been long settled 
that such a conviction on the part of a judge does not justify him 
in setting aside a verdict as contrary to the evidence where the 
trial was fair and deliberate, and no after-discovered evidence is set 
up. It was the prerogative of the jury to pass upon the evidence; 
and if they resolved the doubts that might have arisen in their 
minds from its contradictory character in favor of the plaintiff, it is 
not for the judge, because his conclusion is different, to nullify 
their verdict. 

As to the law of the case, I have felt bound by the reasoning of 
the Supreme Court of the United States in Moulor vs. Insurance 
Co., 111 U. S. 341, 342, 344-346, 4 Sup. Ct. Rep., 466. The contract 
in that case was much more specific and stringent against the in- 
sured than the contract here. It was so strong that the judge be- 
low had taken the case wholly from the jury, and instructed them to 
find for the defendant. The supreme court ruled there substan- 
tially as I feel bound by that precedent to rule here; to the effect 
that, however strong the case may seem in the judge’s opinion to 
be against the plaintiff on the evidence, yet, if there be doubt as to 
the weight of evidence, the jury must resolve it. 

The motion to set aside must be denied. 
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COURT OF APPEALS OF KENTUCKY. 


PHCENIX INS. CO. 


US. 
SPIERS er. au.* 


The policy provided that in case of other insurance without consent indorsed 
thereon, it should be void. The company upon investigating the loss 
through its agent, notified the insured that it considered the policy void 
on account of the violation of this clause. 


Held, That this was a waiver of preliminary proofs. 


The insured subsequently wrote to the company that it had been misled as to 
the facts, and requesting an investigation and remittance of the amount 
of the policy, to which the company replied that if it had been misled it 
would entertain proofs to that effect. 


Held, That this did not affect the original waiver. 


The insurance was procured from the local agent, by a money-loaning agent 
: : : Pa . : 5.6 
who agreed with the former to bring him the insurance on condition of 
dividing the commissions, 


Held, That the arrangement was a private one without the knowledge of the 
company, and did not constitute the loaning agent the agent of the 
company. 

Held, That silence on the part of the company after knowledge of other insur- 
ance would be a waiver of the policy provision. 

Held, That a local agent authorized to solicit insurance, receive premiums, 
and deliver policies may waive indorsed consent to other insurance, in the 
absence of any knowledge on the part of the insured that his authority in 
this respect is limited. 


Ws. Linpsay, fr Appellant. 
Monreomery, Lixpsay & Borts, and O. B. Hatxtam, for Appellees. 


Hort, J. 

The appellant, the Phoenix Insurance Company, of Hartford, 
Conn., issued to the appellees, Spiers & Thomas, of New Liberty, Ky., 
a policy of insurance of $1,200, for six months from February 20, 
1883, upon 12,000 pounds of tobacco. It provided: “If the assured 
shall have, or hereafter make, any other insurance on the property 
hereby insured, or any part thereof, without the consent of the 
company written hereon, * * * this policy shall be void. * * * The 


* Decision rendered, May 24, 1888. 
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assured shall forthwith give notice of loss to the company, and, as 
soon after as possible, tender a particular account of such loss, 
signed and sworn to by them. * * * The amount of loss or damage 
to be estimated according to the actual cash value of the property 
at the time of the loss, and to be paid sixty days after due notice 
and proofs of the same are made by the assured, and received at 
this office, in accordance with the terms of this policy. * * * Until 
such proof, declarations, and certificates are produced, and exami- 
nations and appraisals permitted, the loss shall not be payable. * * * 
This policy may be canceled at any time by the company on giving 
written or verbal notice to that effect, and refunding or tendering a 
ratable proportion of the premium for the unexpired term.” The 
assured added other tobacco to the stock, and on May 4, 1883, the 
Liverpool & London & Globe Insurance Company issued a policy for 
two months, for $800, upon the entire lot, then amounting to 20,000 
pounds. It was destroyed by fire on June 23, 1883, being then 
worth $3,000, and the total insurance on it being $2,000. The ap- 
pellant never consented to the additional insurance by writing 
indorsed upon the back of its policy. The appellees now seek to 
enforce it. But two of the several defenses need be considered. 
They are—First, that the preliminary proofs were not made; and, 
second, that the policy is not enforceable because of the additional 
insurance taken without the written consent of the appellant. 

Soon after the loss occurred, the appellant had it investigated by 
its adjusting agent, and thereupon notified the appellees, in writing, 
that it considered the poliey void, by reason of the taking of the 
additional insurance without its consent, and distinctly refused to pay 
upon this ground alone. This was equivalent to the company say- 
ing that it would be useless to furnish any preliminary proofs; that 
no form or degree of them would induce payment, and it would be 
but an idle ceremony to present them. Such conduct waives the 
necessity for their production before suit, although required by the 
policy. The stipulation is in favor of the insurer, and his conduct 
renders it an idle formality, the observance of which the law will 
not, therefore, require: Insurance Co. vs. Stien, 5 Bush., 652; 
Martin vs. Insurance Co., 20 Pick., 389; Thwing vs. Insurance Co., 
111 Mass., 110. Conditions ‘affecting the risk itself are more strictly 
enforced in favor of the insurer than those relating to the mode of 
establishing a loss. In 2 Wood on Fire Insurance, § 496, it is said: 
“The production of proofs of loss, or defects therein, may be 
waived, and such waiver may be implied from what is said or done 
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by the insurer.” Another leading writer upon this subject says: 
“A distinct denial of liability, and refusal to pay on the ground that 
there is no contract, or that there is no liability, is a waiver of the 
condition requiring proof of the loss:” May, Ins. § 469. 

It is insisted, however, that there was a non-acceptance of this 
waiver; that the matter was reopened at the instance of the assured; 
and that they, therefore, could not thereafter sue without first fur- 
nishing these proofs. It appears that, soon after the refusal to pay, 
the attorneys of the appellees wrote to the company, saying that 
they believed it had been misled as to the facts, and requesting an in- 
vestigation and remittance of the amount of the policy. The com- 
pany replied that, if it had been misled, it would “entertain proofs 
to that effect.” Evidently, the letter of the attorneys related alone 
to the refusal to pay upon the ground that the policy had been 
avoided by taking other insurance without the company’s consent. 
The assured were induced by the insurer to believe that it based its 
refusal to pay upon this ground alone, and did not intend to insist 
upon the production of the preliminary proofs; and this refusal, so 
grounded, it never did withdraw, and is now insisting upon it. One 
of the special findings of the jury is that the company refused to pay 
upon this ground; and we think its conduct lulled the appellees 
into the belief that the mere preliminary proofs would receive no 
consideration. It will not, therefere, be heard to now defend be- 
cause they were not furnished before suit. 

It is insisted that the forfeiture provided by the terms of the pol- 
icy, in case other insurance should be taken without the written 
consent of the appellant indorsed upon its policy, was waived by it. 
A brief statement of facts is necessary to a proper understanding of 
this question: One Curtis was the agent of the company at New 
Liberty. Sometimes he styled himself its surveyor. He took appli- 
cations for insurance, made the surveys, received the premiums, 
countersigned and delivered the policies to the insured, but did not 
issue them. He was the sole representative in that locality of the 
appellant, a corporation located in a distant State. One Vallandig- 
ham was loaning money upon tobacco in the vicinity of the appel- 
lees, and therefore desired its insurance. He agreed with Curtis, if 
he would divide his commissions with him, that he would bring to 
him the insurance upon all the tobacco in which he might thus 
become interested. This arrangement was unknown to the com- 
pany; and between it and Curtis the powers of the latter, as its 
agent, appear to have been limited. It is not certain whether 
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Vallandigham suggested the insurance of their tobacco to the appel- 
lees, or they to him. They doubtless believed he was an agent of 
the company. He so represented to them, and they obtained both 
policies of insurance through him; that is, he furnished the informa- 
tion and made the applications for the insurance, received the pre- 
miums, and paid the same, in one instance, to Curtis, and in the other 
to one Gayle, who was the local agent of the Liverpool & London & 
Globe Company. The policies were delivered by the agents to him; 
that in the last-named company being still in his possession when 
the loss occurred. There is evidence tending to show that it was 
the understanding between Vallandigham and the appellees that the 
additional insurance was to be taken out upon the 8,000 pounds of 
tobavco only. The testimony is conflicting as to whether he so 
applied for it. He signed the names of the appellees to the appli- 
cation for the insurance in the Phoenix Company, but in obtaining the 
additional insurance the agent of the Liverpool & London & Globe 
Company merely obtained from him information as to the property, 
and no formal application was made out. The policy issued, how- 
ever, upon the entire 20,000 pounds; and the appellees, after the 
loss, proved it as such, without qualification, explanation, or conjec- 
ture, and obtained the $800 of insurance. It must therefore, as to 
them, be regarded as having been an insurance upon the entire lot 
of tobacco. Vallandigham certainly was not even purporting to act 
as agent for the appellant in obtaining the second policy. Nor can 
he be regarded as its agent as to the first one. The arrangement 
between him and Curtis was not binding upon the company. It had 
no knowledge of it. Curtis had no express authority from it to 
appoint another or a sub-agent. An agent ordinarily has no power 
to do so without the knowledge or consent of his principal; and 
while an agent of an insurance company who is authorized to con- 
tract for risks, received premiums, and deliver policies, may confer 
upon a clerk or a subordinate authority to exercise these powers, as 
the service is not of such a personal character as to come within the 
maxim, delegatus non protest delegare, yet in this instance the cir- 
eumstances show that it was the private arrangement of Curtis and 
Vallandigham, who was interested in the subject of the insurance, 
and, if it were material to the question at issue, he cannot be re- 
garded as having acted as the agent of the company. It follows 
that the testimony detailing what was said between him and Spiers 
and Thomas was incompetent. 
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It has been held in some few cases, as in Hutchison vs. Insurance 
Co. (21 Mo., 97), that where the policy provides for a forfeiture in 
case of additional insurance without the written consent of the in- 
surer indorsed upon the policy, it can only be waived by a literal 
compliance with the condition. The decided current of authority, 
however, is that this waiver may arise from the act or conduct of 
the insurer; and silence for an unreasonable time upon his part, 
after notice or knowledge of the breach of the condition, will con- 
stitute such conduct. If notice be given to the company of the 
additional insurance or increased risk, and no objection be made 
within a reasonable time, fairness and good faith should estop it 
from insisting upon a forfeiture of the policy because its consent 
was not indorsed upon it according to its literal terms. The 
assured has a right to infer therefrom that the company will not 
insist upon it. It has not spoken as to a matter for its benefit when 
it could and should have done so to prevent another from being 
misled to his probable injury. If it had done so he might have 
protected himself, probably by other insurance. Its silence under 
such circumstances is a consent to the additional insurance. A 
forfeiture upon this ground is not for fraud. It may cancel the 
policy by reason of it, but, if it does so, it must refund a proper 
proportion of the premium. It cannot, therefore, remain mute, with 
a knowledge of the existence of a ground of forfeiture, and if there 
be no loss, retain the entire premium, but if there be one, rely upon 
the breach of the contract. The term “void,” as used in the policy, 
is to be regarded as meaning that the insurer may, at his exclusive 
option, treat it so, and not that the contract becomes an absolute 
nullity as to either party. The insurer may therefore, by his con- 
duct, waive his right of forfeiture, and estop himself from insist- 
ing upon it: Baer vs. Insurance Co., 4 Bush, 242. The contract of 
insurance may be by parol. It is not within the statute of frauds. 
Such a contract, although in writing, may be changed by parol even 
though it provide that it shall only be done by writing, because 
men cannot so tie their wills as not to be able thereafter to do by 
consent what the law allows. Conditions of forfeiture in a policy of 
insurance, as indeed the entire instrument, are to be construed most 
strongly against the insurer. The company prepares it, and is 
familiar with its details, and many conditions. Its ambiguities are 
to be resolved against the insurer; but, while all this is justly so, yet 
undoubtedly a condition of forfeiture like the one in question should 
be upheld. Its object is to guard against overinsurance, and the 
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consequent temptation to fraud and crime. Experience teaches 
that in such matters the interest of men is more to be relied upon 
than their morality. Therefore no prudent company ever insures 
property to its full value. It will not do to say that the first insurer 
should not complain of additional insurance, since it aids him in 
case of loss by way of contribution, because overinsurance not only 
is likely to lead to fraud and the destruction of property, but it 
takes away the owner’s incentive to care for and protect it, and 
therefore greatly increases the danger of loss. While, however, 
these reasons exist for upholding such a condition of forfeiture, yet 
it may now be regarded as settled law that insurance companies 
may, by conduct or parol agreement, waive it, and become estopped 
from enforcing what is but a conventional condition of forfeiture: 
Insurance Co. vs. Shea, 6 Bush, 174; Von Bories vs. Insurance Co., 
8 Bush, 133; Insurance Co. vs. McCrea, 8 Lea, 513. 

There is evidence in the record tending to show that Curtis had 
notice of the additional insurance. The special verdict so finds, and 
it is claimed that this was notice to the company, and that its 
silence, under these circumstances, operated as a waiver of any right 
of forfeiture. Upon the other hand, it is insisted that notice to him 
was not notice to it, and that no power of waiver existed in him, 
because the contract of insurance had been closed, because his 
powers were limited, and he then owed no duty to the assured. If 
the latter knew that his powers were limited, and that he was in- 
vested with no power of waiver, or if there was anything connected 
with the transaction to put the assured upon inquiry, then any con~ 
duct of the agent in excess of his authority would not bind the com- 
pany. Of course, it could limit his power; and if the assured knew 
it had done so, or as prudent men, should have known it, then they 
dealt with him at their peril in matters in excess of his power. The 
policy in this case contains no provision as to how or to whom notice 
of other insurance is to be given. If, however, the agent had appar- 
ent authority in the matter; if, under all the circumstances, he 
ostensibly had it; if his acts indicated general power as to the sub- 
ject of insurance for his company,—then, although in fact his author- 
ity was limited, yet it should be considered adequate as to third 
parties, unless those dealing with him had express or inferential 
notice of the want of power. The acts of an agent, within bis 
ostensible ‘authority, are binding upon his principal. If the latter 
has authorized the opinion that he has given more extensive au- 
thority than he has in fact, he will be estopped to deny it. If he 
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holds him out as his general agent, he will be bound by his acts and 
conduct, although, as between them, his powers are in fact limited, 
provided the party dealing with him has no notice of the restriction. 
Thus if the agent be intrusted with the general management of a 
business, he has implied general authority to do all that ordinarily 
enters into the conduct of that business: Williams vs. Getty, 31 
Pa. St., 461. In the language of the Supreme Court of the United 
States (Insurance Co. vs. Wilkinson, 13 Wall., 222): “The powers of 
the agent are prima facie co-extensive with the business intrusted 
to his care, and will not be narrowed by Jimitations not communi- 
cated to the person with whom he deals. An insurance company, 
establishing a local agency, must be held responsible to the parties 
with whom they transact business for the acts and declarations of 
the agent, within the scope of his employment, as if they proceeded 
from the principal.” The authority of the agent need not be ex- 
press. It may be implied from circumstances, and may thus exist 
as to third parties, although in fact forbidden by agreement between 
the company and its agent. Mr. May says: “The authority of an 
agent must be determined by the nature of his business, and is 
prima facie co-extensive with its requirements. It cannot be limited 
by special private instructions, unless the insured has notice, or 
there is something in the nature of the business, or the circum- 
stances of the case, to indicate that the agent is acting under such 
special instructions.” May, Ins. § 126. The tendency of recent de- 
cisions, and we think properly, is to hold the insurer bound by the 
acts and conduct of the local agent whenever it can be done consist- 
ently with the rules of law. The maxim, qui facit per alium facit 
per se, should apply with peculiar force to the acts of an insurance 
agent. He usually represents a company remotely located. Its 
patrons in his vicinity naturally look to him for direction generally 
as to the insurance obtained through him. He is generally re- 
garded as having full power in reference to it. Being usually the 
only man upon the ground having anything to do with it, the per- 
sons insured in his company, with few, if any, exceptions, would, in 
the absence of notice that his powers were limited, regard his state- 
ment as to any matter relative to such insurance as authoritative, 
and any notice to him as to it as sufficient. -'They rarely know any- 
thing of the company, or of its officers, who issue the policies, and 
look to the agent through whom they have obtained the insurance- 
as the complete representative of the company in everything con- 
nected with that insurance. If they did not consider that they 
VoL. XVIL—52. 
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were authorized to do so, it would undoubtedly create distrust and 
cripple the business. As to third parties, the agent should, in the 
absence of notice to the contrary, be regarded as possessing all the 
powers his occupation fairly imports to the public. Under this rule, 
an agent who solicits the insurance, takes the application, receives 
the premium, and delivers the policy, may, in our opinion, by his 
conduct or acts, bind his company by way of waiver of a forfeiture 
on account of additional insurance, in the absence of knowledge 
upon the part of the assured that his powers in this respect have 
been restricted. This being so, it follows that the knowledge of the 
agent, under such circumstances, is to be imputed to the company: 
In Wood on Fire Insurance, § 406, it is said: “In all cases where 
notice is required to be given, unless some special officer is named 
to whom it shall be given, notice to an agent of the company is 
notice to the company. Thus when notice of other insurance is re- 
quired to be given, notice given to the agent is sufficient, and, if no 
special mode in which it shall be given is provided, any notice con- 
veying the requisite information, written or verbal, is sufficient; or, 
if the agent knew of the other insurance when the contract was 
entered into, it is not only a waiver of notice, but also of a forfeit- 
ure on that ground. It is not necessarily essential that the agent 
should be clothed with authority to issue policies. It is enough if 
he is authorized to receive applications, make surveys, deliver poli- 
cies, and receive the premiums therefor, and is in any measure held 
out by the insurer as having authority to act for it in any or all of 
these respects.” 

In the case now under consideration there were a myriad of ques- 
tions submitted to the jury. It is not surprising, therefore, that 
some of the findings are inconsistent with each other, while others 
are directly in the teeth of the testimony. For instance, the jury 
found that the second policy did not cover the property embraced 
by the first one, and that the appellees, under the second policy, 
only proved for the loss of 8,000 pounds of tobacco. This finding 
is directly in the face of all the evidence, both verbal and written. 
In answer to question number 9 of the appellees, they say that 
Spiers and Thomas had no notice, prior to the loss, of any limita- 
tion upon the authority of Curtis as agent; and then, in response to 
the second question submitted by the court, they declare that the 
appellees knew the extent of his powers when the application for 
the insurance was made, and that both they and the public knew his 
agency was limited. It is apparent, from what has already been 
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said, that this was a vital point in the case. It is unnecessary to 
further review the findings, but sufficient to say that they are too 
inconsistent and conflicting to support the judgment, and a new 
trial should have been awarded. We have indicated our view of 
the law governing the case at length, not only upon account of its 
legal importance, but because it must, upon another trial, be sub- 
mitted to a jury, under proper instructions, for a general verdict, a 
special one being no longer authorized. 

Judgment reversed, and cause remanded for a new trial in con- 
formity to this opinion. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


MUTUAL ASSURANCE SOCIETY or Viremia 
vs. 


SCOTTISH UNION & NATIONAL INS. CO.*/ 


An insurance company reinsured a portion of one of its risks in another com- 
pany through a broker who was not otherwise its agent except for the 
purpose of effecting the reinsurance. Subsequently the reinsurer notified 
the broker of a cancellation of the risk. 


Held, That notice to the broker was not notice to the reinsured. 


Held, That the case was not altered by the existence of a local usage among 
insurance companies at that place to give notice of cancellation to the 
broker procuring the insurance, where the policy stipulated that notice 
should be given to the insured. 


Held, That the case was not altered by the fact that an insurance company 
instead of an individual was the party insured. 
Kean & Goy and R. H. Sreaer, for Plaintiff in Error. 
Preram & Srrinerettow, for Defendant in Error. 
Lacy, J. 

This is a writ of error to a judgment of the circuit court of the 
city of Richmond, rendered on the twenty-fourth of December, 1885. 
The facts material to be stated are briefly as follows: The plaintiff 
in error having a risk of $3,500 on the property of James T. Gray, 
procured, through Claiborne & Son, insurance brokers in Rich- 
mond, Virginia, a reinsurance in the defendant in error’s company 
as to $2,000 thereof, on December 11, 1883. The said Claiborne & 


* Decision rendered, December 1, 1887. 
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Son, brokers, having procured this insurance, delivered the policy 
to the plaintiff in error, and received the premium from them, the 
said plaintiff in error, and on the eleventh of December, 1884, at the 
instance of the defendant in error, procured a renewal of the said 
policy, and received the premium for the same from the plaintiff 
in error, and delivered to the said plaintiff in error the renewal cer- 
tificate. 

On the seventeenth of December, 1884, the defendant in error pro- 
cured a reinsurance of their $2,000 risk above mentioned in the Nia- 
gara Insurance Company, and carried this policy to the said brok- 
ers, Claiborne & Son, to be substituted for their policy of like 
amount, but did not get their policy from the said brokers, because 
they did not have it. On the nineteenth of December following 
the Niagara Insurance Company canceled their policy; and notice: 
of this was given by the defendant in error to the said brokers, 
Claiborne & Son, and later in the day, on the said nineteenth of 
December, the fire and loss occurred. 

The plaintiff in error had no notice of any of these transactions 
subsequent to the delivery of the renewal receipt on the eleventh 
day of December, 1884, and the payment by them of the premium 
thereon, except such constructive notice as is claimed to have been 
given to them through the brokers who procured the policy for 
them on the eleventh of December, 1883. The plaintiff in error de- 
nied that the said brokers represented them any otherwise than to 
procure the said policy, and, denying any notice of cancellation to 
them before the loss, brought suit upon the policy against the de- 
fendant in error. The whole dispute in the case turned Upon the 
question of notice of cancellation by the defendant in error; that is, 
whether notice of cancellation to the broker who procured the pol- 
icy is notice to the insured, in a case where the broker was not the 
general agent of the insured, nor otherwise his agent than in such 
agency as arises by reason of the broker having procured the pol- 
icy; it being in this case conceded that Claiborne & Son were not 
the general agents, nor otherwise the agents of the plaintiff-in error 
than such as arose through their employment as brokers, to procure 
the policy in question. 

The policy contained the following provisions: “ This policy may 
be canceled at any time at the request of assured, the company re- 
taining customary monthly short rates, for the time the policy has 
been in force. It may also be canceled at any time by the com- 
pany, on giving written or verbal notice to that effect, and refund- 
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ing, or tendering to the assured, or, if the policy be not held by 
him, to the legal holder thereof, a ratable proportion of the premium 
for the unexpired term of the policy.” And also the following pro- 
vision: “If any broker, or other person than the assured, or the 
duly authorized agent of this company, has procured this insurance, 
or any renewal thereof, he shall be deemed to be the agent of the 
assured, and not of this company, in any transaction relating to the 
insurance.” 

The defendant in error did not claim that the brokers in question 
were the agents of the plaintiffs, otherwise than as has been stated; 
but they proved that there was a well-established custom or usage 
in the city of Richmond, among insurance companies, brokers, and 
agents doing business in the said city, that whenever insurance pol- 
icies were obtained through insurance brokers, all notices as to the 
renewal and cancellation of the same were required to be given, not 
to the assured, but to the broker through whom the assurance was 
afiected. The controversy turning upon this question, both sides 
moved for instructions, and the court gave an instruction, instruct- 
ing the jury that if they believed there was such a custom, and 
that notice of cancellation was given to the broker who effected the 
insurance in this case, they must find for the defendart, and there 
was verdict ‘and judgment for the defendant; whereupon the plaint- 
iff excepted, and brought the case here by writ of error. 

The construction of insurance policies often arises in this court, 
and has frequently and recently been the subject of consideration 
and judicial decision here, as well as in other appellate courts. It 
is well settled, as we have often said, that “the policy must be con- 
strued according to its terms; and the evident intent of the parties 
is to be gathered from the language used; and the court cannot 
extend the risk beyond what is fairly within the terms of the pol- 
icy. New conditions cannot be added by the court; but the rights 
of the parties must stand upon the contract as made.” Wood, Ins. 
§ 69, p. 179. A policy is to be construed as a whole; not literally 
nor severely, as to either side, but accurately, so as to carry into 
effect the real purpose and understanding of the parties. But all 
conditions involving forfeitures, as well as all exemptions, will be 
construed strictly, and most favorably to the assured; that is, most 
strongly against the party for whose benefit they are inserted: Id.; 
Insurance Co. vs. Gwathmey, 1 S. E. Rep., 209; Mutual Accident 
Ass’n vs. Newman, 3 S. E. Rep., 805 (in this court); and Insurance 
Co. vs. Cherry, 3 8. E. Rep., 876 (in this court), and the cases cited. 





822 Lteport of Decisions. [Nov., 


The only real controversy in this case, as has been set forth, is as 
to the question of notice of cancellation. The policy provides for 
notice to the assured. The notice was to the broker who procured 
the policy. The policy provided that, “if any broker has procured 
this insurance he shall be deemed to be the agent of the assured, 
and not of this company, in any transaction relating to the insur- 
ance.” The broker was claimed on the trial of the case tu be the 
agent of the insured. But this provision having been often the sub- 
ject of judicial construction in the highest courts of this country, it 
having been held that *‘a right reserved in a policy of insurance to 
terminate the insurance on giving notice to that effect, and refund- 
ing a ratable proportion of the premium to the assured for the un- 
expired term,” “is not effectively exercised by the company’s giving 
mere notice to the broker or agent of the insured through whom 
he procured the policy, that he desired to cancel the same.” That 
construction of that provision was not contended: for here by the 
learned counsel for the defendant in error. 

In Hermann vs. Insurance Co. (reported in 3 N. E. Rep., 341, de- 
cided in the court of appeals of New York, November, 1885), Judge 
Andrews said: “The defendant reserved the right to cancel the 
policy on notice to the assured. This condition would be satisfied by 
personal notice to the plaintiff, or to an agent authorized to receive 
it. But the authority of a broker employed to procure insurance 
for his principal, such broker not being a general agent to place and 
manage insurance on his principal’s property, terminates with the 
procurement of the policy. It cannot in reason be held to continue 
after the insurance has been procured and the policy delivered to 
the principal. An agent to procure a contract has no power to dis- 
charge it, implied from the original authority merely. If he pos- 
sesses that power, it arises from some actual or apparent authority, 
superadded to the mere power to enter into the contract. The de- 
fendant relies upon a special clause in the policy, which declares 
that the person who procures the policy shall be deemed the agent 
of the insured, and not ofthe company [as has been set forth above. | 
The obvious meaning of the clause is that the person procuring the 
insurance shall, in respect to that matter, be deemed the agent of 
the insured;” citing Grace vs. Insurance Co. (decided in the Su- 
preme court of the United States, November 19, 1883, reported in 
109 U. S. 278, 3 Sup. Ct. Rep., 207). See the opinion of Justice 
Harlan in that case, and cases cited: White vs. Insurance Co. 120 
Mass., 330, and Adams vs. Insurance Co. 12 Ins. Law. J., 787. 
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This, then, being the well-settled and conceded law on this subject, 
it was sought to sustain the notice in this case upun the ground that 
the local custom in Richmond was to notify the broker, etc., and 
the circuit court so instructed the jury. But this instruction vio- 
lates the plainest principles of construction as set forth above. 
The policy required notice to be given of the desire to cancel to 
the assured; and the question, therefore, is whether the broker was 
the agent of the assured for this purpose. The question is not what 
the local custom of Richmond is as to this notice, but what is the 
contract on the subject between the parties. The evidence is clear, 
and it is admitted that these brokers were not otherwise the agents 
of the insured in this case, except to procure the insurance. If 
therefore, the insurers did not give notice as required by the con- 
tract, it is immaterial whether they gave notice according to the 
custom or not. This question is, perhaps, as well settled upon au- 
thority as the other. 

In the case of Hermann vs. Insurance Co., supra, it is said, after 
saying it was the local custom of Troy to give this notice to the 
broker, “and, in so far as it assumes to make the broker an agent 
of the insured to receive notice of the cancellation, although he had 
no such authority in fact, it is an attempt to override the legal con- 
struction of the contract, and was inadmissible to control it.” 

It was said by Wright, J., in the Court of Appeals of New York 
(Higgins vs. Moore, 34 N. Y., 425): “It is obvious that the rights 
of the plaintiff cannot be controlled or affected by a local usage in 
a particular trade. The usage is invalid, and has no binding force 
upon the plaintiffs. Such a usage, if sanctioned, would be to over- 
throw the law in the city of New York. If it prevails there, it can- 
not be allowed to control the settled and acknowledged law of the 
State. Again, the pretended usage is void, as not general, being 
confined to certain persons in New York, unreasonable, and against 
public policy. The proposition that persons engaged in a particular 
trade at a particular place can, by the custom or usage adopted and 
regulated by themselves, create a power beyond what is actually 
conferred or necessarily implied, depriving an owner of his property, 
the possession of which he had not parted with, seems to me so fraught 
with mischief, as well as unsoundness, as to require only its an- 
nouncement to meet with repudiation.” 

No usage is admissible to control the rules of law: Wheeler vs. 
Newbould, 16 N. Y., 392; Judge Brown saying in that case: ‘The 
usage to which it refers is in contradiction to the fair and legal im- 
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port of the contract;” citing Furniss vs. Hone, 8 Wend, 247; Dykers 
vs. Allen, 7 Hill, 497; Bank vs. Woodruff, 6 Hill, 174. 

Justice Story said in Donnell vs. Insurance Co. (2 Sum., 377): “I 
am among those judges who think usages among merchants should 
be very sparingly adopted as rules of law by courts of justice, as 


_ they are often founded in mere mistake, and still more often in the 


want of enlarged and comprehensive views of the full bearing of 
principles.” 

Judge Dewey said, in Clark vs. Baker (11 Metc. 189): “ Usages of 
this character [local usages of trade] are only admissible upon the 
hypothesis that the parties have contracted with reference to them. 
If the parties make express stipulations as to the terms of a sale, or 
the manner of the performance of a contract, or state the conditions 
upon which it may be recinded, such express stipulations must be 
taken as the terms of the contract, and they are not to be affected 
by any usage contrary to them.” 

Lord Lyndhurst, ©. B., said, in the case of Blackett vs. Assurance 
Co. (2 Tyrw., 273): ‘‘ The objection to the parol evidence is that it 
was not to explain any ambiguous words in the policy, or any 
words which might admit of doubt, or to introduce matter upon 
which the policy was silent; but that it was at direct variance with 
the words of the policy, and in plain opposition to the language it 
used. We are therefore of opinion that the evidence of usage was 
properly rejected.” 

In Bradley vs. Wheeler (44 N. Y. 503), it was said: “As to the 
admissibility of usages, in general, the later cases show that the 
dislike to them which seems always to have characterized the ablest 
judges in this country, and particularly in this State, is now be- 
coming ganeral, and it is n>ow quite well settled that usage or cus- 
tom cannot be proved to contravene a rule of law or to contradict 
the express or implied terms of a contract or to make the legal 
rights or liabilities of the parties to a contract other than they are 
by the common law. Here there was no uncertainty as to the terms 
of the contract. Hence the custom offered to be proved would 
have contradicated or varied the terms of the contract, and was 
therefore inadmissible.” 

In Hinton vs. Locke (5 Hill, 437), Bronson, J., said: ‘“ Usage can 
never be set up in contravention of the contract. When the agree- 
ment contains any express terms on the subject, evidence of the 
custom shall be excluded.” Expressum facit cessare tacitum: 
Clarke vs. Roystone, 13 Mees. & W., 752; Roberts vs. Barker, 1 
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Cromp & M., 808. Promises in law exist only in the absence of ex- 
press promises. A party, therefore, cannot be bound by an im- 
plied contract, when he has made an express contract as to the same 
subject-matter: Chit. Cont., 85; Selway vs. Fogg, 5 Mees & W.; 
83; Ferguson vs. Carrington, 9 Barn. & C., 59. 

Lastly, it must be remembered that no custom, however uni- 
versal or old or known, unless it has actually passed into law, has 
any force over parties against their will. Hence, in the interpreta- 
tion of contracts, it is an established rule that no custom can be 
admitted which the parties have seen fit expressly to exclude. And 
not only is a custom inadmissible which the parties have expressly 
excluded, but it is equally so if the parties have excluded it by 
necessary implication, as by providing that the thing which the cus- 
tom effects shall be done in a different way; for a custom can no 
more be set up against the clear intention of the parties than 
against their express agreement, and no usage can be incorporated 
into a contract, which is inconsistent with the terms of the contract. 
2 Pars. Cont., 546. We have said that this question is, perhaps, as 
well settled, upon authority as any question arising in this case, and 
considered above, and our investigations lead us to the conclusion 
that citations might be indefinitely extended. 

But we will conclude the discussion of this question by citing the 
clear and satisfactory conclusions of Mr. Justice Story, in the case 
of The Reeide (2 Sum. 569), in which, in speaking of what he terms 
the almost indiscriminate habit of late years of setting up particu- 
lar usages or customs in almost all kinds of business and trade to 
control, vary, or annul the general liabilities of parties under the 
common law, as well as under the commercial law, he said: “ But 
I apprehend that it can never be proper to resort to any usage or 
custom to control or vary the positive stipulations in a written con- 
tract, and a fortiori not to contradict them. An express contract of 
the parties is ‘always admissible to supersede or vary or control a 
usage or custom, for the latter may always be waived at the will of 
the parties. But a written or express contract cannot be controlled 
or varied or contradicted by a usage or custom.” 

Upon reason, as well as upon authority, it is clear that under 
contract in this case the notice of a desire to cancel the same was 
to be given to the assured. This is the express stipulation in the 
policy itself “to the assured.” The notice was not given to the 
assured, nor to a person authorized to receive notice for the com- 
pany. Notice was neither given to the assured nor to any agent of 
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the assured, and it follows that there was no notice of a desire for 
cancellation before the loss occurred. The assured in this case was 
another insurance company; but the principle is the same as when 
an individual isthe assured. We think the Circuit Court of Rich- 
mond erred in instruciing the jury as we have seen on the question 
of notice of cancellation; that it should have instructed the jury in 
this case that no notice of cancellation was given to the company 
by giving such notice to a broker, not authorized to receive it; and 
the judgment appealed from will be reversed and annulled. 


SUPREME COURT OF SOUTH CAROLINA. 


Appeal from Common Pleas Circuit Court of Greenville County. 


ROACH et At. 
Us. 


KENTUCKY MUT. SECURITY FUND CO.* 


In an action on a life-insurance policy, where plaintiff alleged that assured 
complied with all the conditions of the contract of insurance, and defend- 
ant answered, denying that he so complied in certain particulars, the 
proof should be restricted to the conditions raised in the answer ; plaintiff 
not being bound to prove compliance in other particulars. 

an action on a life-insurance policy, where plaintifi’s right to recover de- 
pended upon the truth of certain statements made by him, and the court 
charged the jury, in reference to each one of defendant’s allegations im- 
peaching such statements, that, if it be true, plaintiff could not recover, 
defendant cannot object that such statements of plaintiff were called by 
the judge ‘‘ representations” rather than ‘‘ warranties.” 

an action on a life-insurance policy, the company issuing the policy hav- 
ing become involved, and having made arrangements by which defendant 
assumed the risk, a circular letter from the former company to the in- 
sured, stating the arrangement with defendant, and inclosing a blank 
petition for the transfer to be sent by the insured to defendant, which was 
done, is admissible in evidence as part of the res geste. 

In such case, plaintiff is not bound to adduce in evidence the assured’s origi- 
nal application for a policy which was made part of the contract of insur- 
ance, and prove the truth of the statements therein; such statements not 
having been shown by defendant. 


—_—o he —— 
* Decision rendered April 6, 1888.—From Southeastern Reporter. 
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Action by Francis D. and Ellen Roach against the Kentucky 
Mutual Security Fund Company on the life policy of W. L. Roach, 
deceased. Judgment for plaintiffs, and defendant appeals. 


G. J. Parrerson and Spencer & Waters, for Appellant. 
Wuson & Wuson, for Respondents. 


McGowan, J. 

In 1882, W. L. Roach obtained a certificate of membership in the 
Knights of Honor Mutual Aid Association for $3,000, which associa- 
tion, being about to fail, addressed a circular letter to their mem- 
bers, recommending them to transfer their membership to the 
Kentucky Mutual Security Fund Company, of Louisville, Ky., upon 
certain terms therein stated. Accordingly, W. L. Roach, having 
paid up all assessments, premiums, and other dues to the Knights 
of Honor, made written application to transfer his insurance to the 
defendant company on January 10, 1885, referring them, as to his 
age, health, and habits, to the original application, which he had 
made when he became a member of the Knights of Honor; ard a 
few days thereafter, January: 30th, informing them by letter that he 
had no objection to a medical examination if the company would 
pay for it; and afterwards, without such examination, on February 
26, 1885, he received a certificate of insurance in said company for 
$3,000 (No. 7,298). W.L. Roach, the insured, died intestate on 
August 7, 1885, and his widow and daughter, the plaintiffs, brought 
this action on the policy of insurance or the certificate of member- 
ship, making an exhibit of the same. The complaint alleged the 
death of the insured, and that, up to the time of his death, he had 
duly fulfilled all the conditions and requirements of the said certifi- 
cates of membership, and claiming that the plaintiffs were entitled 
to recover $3,000 and interest, and, if necessary, that the defendant 
company be required to make the necessary assessments to pay the 
sum. The defendant company answered, alleging that the plaintiffs 
had made a proper exhibit of the face of the certificate, but that 
there were certain stipulations, conditions, and agreements on the 
back of said certificate, to all of which the said W. L. Roach had 
agreed. “A copy of such of these as is deemed material to the 
defense is made a part of this answer as Exhibit A, to which refer- 
ence is prayed.” “And, generally, defendant denies each and every 
allegation of the complaint not herein more specifically denied that 
is inconsistent with this answer.” Further answering, defendant 
says “that two material facts alleged by the said W. L. Roach to be 
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true in his application aforesaid, and each of which was agreed 
between himself and the defendant to be the basis and conditions of 
the certificate issued as aforesaid, were untrue; that is to say— 
Firstly, that the said W. L. Roach was ina good state of health, 
and was not affected with any disease or disorder tending to shorten 
life; whereas, then he was not in good health, but was afflicted with 
chronic diarrhea, a disease which does tend to shorten life, and of 
which the said applicant actually died in the prime of life, being 
only forty-eight years of age at the time. Secondly, that his habits 
of life were correct and temperate; whereas the very disease of 
which he died was superinduced by his irregularities and excesses, 
especially in the matter of eating,—he having for a long time prior 
to his said application suffered from dyspepsia, the direct result of 
his excesses. That defendant was wholly unacquainted with the 
true condition, with the habits and-health of said Roach, * * * and 
he induced the defendant so to believe, and to issue the aforesaid 
certificate, by concealing from defendant the fact that, before issuing 
the said certificate to him, or the payment of any fees by him,” etc.. 
“the aforesaid disease of which he died had thoroughly developed 
itself,” ete., ‘and the said certificate is void,” ete. It appeared that 
these stipulations or agreements were indorsed on the certificate of 
membership: ‘This certificate is issued by the company, and 
accepted by the member, upon the following express conditions and 
agreements, and assented to as forming part of the contract: 
(1) The application, upon the faith of which this certificate issues, 
is hereby referred to, and made part of this contract. * * * (6) 
Prohibitions. If the member named in the certificate be person- 
ally engaged in ‘blasting,’ ‘submarine operations,’ ‘mining under 
ground,’ ‘ manufacturing poisonous or explosive chemicals,’ ‘ brak- 
ing’ or ‘coupling’ on and making up of railroad trains, ‘ bridge 
building,’ ‘trading or living among savage tribes,’ * * * or shall 
use alcoholic or narcotic stimulants so as to produce intoxication 
sufficient to impair his or her health, * * * or if there has been 
any concealment, misrepresentation, or false statement or state- 
ments not true, made in the application on which this certificate 
issues, or if the conditions herein shall not be in all respects ob- 
served and performed by the party to whom this certificate issues, 
then and in all such cases this certificate shall be null and void,” 
etc. The cause came on for trial before Judge Kershaw and a jury. 
The plaintiffs offered in evidence the certificate, with the aforesaid 
indorsements on it; and, among other things, they rroved the cir- 
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cular letter which the Knights of Honor addressed to their mem- 
bers, recommending them to transfer their interest to the defend- 
ant company, to which exception was taken. There was testimony 
pro and con as to the issues of fact. The defendant submitted re- 
quests to charge, and, after a full and clear explanation of the law 
by the judge, the jury found for the plaintiffs. The defendant 
appeals to this court upon numerous exceptions, which are in the 
brief, and need not be restated here. We will not take them up 
seriatim, but will endeavor to group them according to the subject- 
matter. 

Exception 10 complains that the plaintiffs’ counsel was not re- 
quired to open his entire case in advance of the argument, or to 
confine his reply to the points made for the defense. The presiding 
judge read the rule of court upon the subject, and ordered the par- 
ties to conduct themselves accordingly. There could be no error 
in that. 

Exceptions 2, 4, and 5 relate to alleged errors in the admission or 
exclusion of testimony. As to No. 2. We have looked through the 
case carefully, and we have not been able to find that any evidence 
offered by the defendant was rejected for the reason that it tended to 
show non-performance on the part of the insured as to any of the 
conditions to be performed by him. As to No. 5, in allowing a wit- 
ness for the plaintiffs to testify, against defendant's objection, that 
defendant’s agent had offered to compromise the plaintiffs’ claim. 
It appears that the plaintiffs did propose such testimony, but, upon 
exception taken, it was withdrawn. As to No. 4, in respect to the 
admission of the circular letter to the insured from the Knights of 
Honor. We are unable to see that this evidence affected the case 
in the slightest degree; but, at the same time, we do not think that 
it was positively incompetent. The letter made the statement that 
they (Knights of Honor) were unable to get on with the business, 
and they “had arranged ” with the defendant company, “one of the 
best and most thriving mutual insurance companies, for a transfer 
of our members, upon the following terms,” ete. The circular in- 
closed a blank petition, to be signed, filled up, and forwarded to the 
defendant company, asking the transfer suggested; being the same 
petition which was afterwards signed, sent forward, and accepted 
by them. This circular was plainly the result of a conference be- 
tween the two companies in Louisville; was probably written and 
sent with the knowledge and concurrence of the defendant com- 
pany. At any rate, it was a part of the business,—the initial step,— 
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and led up to the transfer. We cannot say that its admission as 
part of the res geste was error of law. 

Exception 6 charges error in refusing defendant’s. motion for a 
nonsuit for failure, on plaintiffs’ part, either to put in evidence the 
application of W. L. Roach for membership in the Knights of 
Honor, which was made a part of the contract, or to offer evi- 
dence of the performance of any of the conditions made in said 
application. It is first objected that the application is not in evi- 
dence, and then that the conditions in it were not shown to have 
been performed. Without now going into the inquiry suggested 
as to the alleged difference between a “a mere representation” 
and a “warranty,” it is quite clear, that before that question 
could arise, it was necessary that it should appear that such state. 
ments were made,—a simple fact and a matter of defense. As it 
was alleged by the defendant company, so it was to be proved by 
them, and, until such statements were shown, the plaintiffs could 
not be required to prove their truth. As the insured, in his direct 
application to the defendant company, made reference to his origi- 
nal application to the Knights of Honor, it may be that the plaintiffs 
could have been required to prove their truth, if they had been 
shown; but, surely, as to that primary fact, the onus was on the de- 
fendant. We cannot see that it was any part of the contract that 
those claiming under it should first show that the insured, in his 
original applications to the Knights of Honor, made certain state- 
ments, and then prove that they were true. We see no error in re- 
fusing the motion for a nonsuit. 

Exception 3 alleges that the judge erred in holding that the state- 
ments made by the insured in his application for membership in the 
defendant company were “representations” merely, and not “ war- 
ranties.” We are not sure that we clearly understand what is 
meant, upon a question of proof, by the difference between a “mere 
representation” and a “warranty.” When the question is whether 
a statement is true or false, does it make any difference whether it 
is called a “representation” or a “warranty?” The circuit judge 
made no reference whatever to the distinction suggested, but he 
charged explicitly and without qualification upon all the issues 
made as to the statements of the insured concerning his habits of 
life and health, and his alleged concealment connected therewith. 
He read every allegation of the answer, saying: “Now, if that be 
true,—these allegations of the defendant,—then the plaintiffs cannot 
recover, and your verdict must be for the defendant.” There is no 
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evidence of any statements made by the insured which were not 
embraced within this charge, and it seems to us that the defendant, 
at least, has no cause of complaint, whether these statements should 
be called mere “representations” or “ warranties.” 

All the other exceptions, in different forms, seem to make the 
point that the judge erred in holding that “the answer did not 
put in issue the allegation of the complaint that W. L. Roach 
duly fulfilled and conformed to all the requirements of said cer- 
tificate of membership, so as to put the plaintiffs to the proof of 
all of them. As we understand it, the point is that the judge 
erred in restricting the proof to the three issues made by the an- 
swer, when he should have held that, from the terms of the con- 
tract itself, the plaintiffs were bound to prove affirmatively every 
requirement, whether material or immaterial, controverted or 
not controverted; as, for instance, that the insured was not per- 
sonally engaged in “blasting,” “manufacturing poisonous chemi- 
cals,” or “living among savage tribes.” The judge charged that 
it is a rule of law that every allegation in a complaint which is 
not denied or controverted by the answer is admitted, and the 
plaintiff is only bound to prove such allegations of the complaint 
as are controverted or denied by the answer. The only issues 
raised in this answer are those involved in those three breaches of 
duty on the part of the insured. It seems to us that this was 
good law. We do not understand that a contract of insurance is, 
. in this regard, an exception to the general rule, for the reason that 
such contract is based on the performance of all the requirements. 
When a complaint alleges that the insured performed all that was 
incumbent on him to perform, and the defendant answers, denying 
performance in certain named particulars, all else needs no further 
proof, upon the principles of pleading. It has been held “that 
the burden of proving the truth of the statements of the insured in 
an application for insurance does not rest upon the insured or his 
representatives in an action on the policy, but that their untruth is 
matter of defense, to be pleaded and proved by the insurer: Insur- 
ance Co. vs. Ewing, 92 U. S., 377; Price vs. Insurance Co., 10 Amer. 
Rep., 166; Campbell vs. Insurance Co., 98 Mass., 381, and cases 
cited. In the Ewing case the supreme court said: “It is true that 
this court holds that all these answers are warranties if so declared 
by the terms of the policy; and if any of them, however immaterial 
to the risk, is shown to be untrue, the policy is void. To establish 
the truth of the answers would, in many cases, require the party to 
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prove a negative. * * * While it may be easy enough to prove the 
affirmative of one of these questions, it is next to impossible to 
prove a negative. The number of questions now asked of the 
assured in every application for a policy, and the variety of subjects 
and length of time which they cover, are such that it may be safely 
said that no sane man would ever take a policy, if proof, to the satis- 
faction of a jury, of the truth of every answer were made known to 
him to be an indispensable prerequisite to the payment of the sum 
secured; that proof to be made after he was dead, and could render 
no assistance in furnishing it. On the other hand, it is no hardship 
that, if the insurer knows or believes any of these statements to be 
false, he shall furnish the evidence on which that knowledge or 
belief rests. He can thus single out the answer whose truth he pro- 
poses to contest; and, if he has any reasonable grounds to make 
such an issue, he can show the facts on which it is founded,” ete. 

The judgment of this court is that the judgment of the circuit 
court be affirmed. 

Simpson, C. J., and McIver, J., concur. 


SUPREME COURT OF PENNSYLVANIA. 


McALEES 
Us. 


SUPREME SITTING ORDER OF THE IRON HALL.* 


In an action against a benevolent society for the recovery of sick benefits it 
was alleged in defense that the plaintiff had agreed in writing to obey all 
lawful regulations of the order, among which was a rule that no legal pro- 
ceedings should be begun against the order until all remedies within the 
order had been exhausted, that the constitution provided that members 
feeling that an injustice had been done them, might*appeal to courts pro- 
vided within the order, and that the plaintiff had failed to resort to these 
courts. This provision of the constitution, however, was not referred to 
in the certificate of insurance. 

Held, That a member of a beneficial society must resort to the tribunals of his 
own order, whose judgment, when resulting fairly from the rules of the 
society, cannot be appealed from. 


* Decision rendered, April 23, 1888. 
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COURT OF APPEALS OF KENTUCKY. 


LONDON & LANCASHIRE FIRE INS. Co. 
vs 


TURNBULL anp orners.* 


Notice to cancel a policy given to the company’s agents is not the notice re- 
quired by the policy, and such policy is not canceled where the agents, un- 
known to the insured, have substituted other policies, and the insured is 
not notified until after the loss. 


It is not necessary to file an amended plea and cross-petition seeking to make 
other co-insurers parties where a suit has been brought on a policy with 
the pro-rata clause. The company is sufficiently protected by such clause 
as to its liability and has no concern with the claims against other com- 
panies. 


A pro-rata clause specifying that it shall be operative, whether other insur- 
ance be valid or invalid, will not apply to policies issued by an agent and 
never accepted by the insured. 


Held, That the unauthorized issue of substituted policies by the agents with- 
out the knowledge of the companies or of the insured, which policies 
were repudiated by the insured, did not make those policies liable, nor 
bind the companies represented. 


Held, That the agents could not be regarded as the agents of the insured. 


Harais & Eastin, for Appellant. 
Brown, Humpnrey & Davie and Marsnatt & Locure, for Appellees. 


Bennett, J. 

The appellees R. B. Turnbull & Co. instituted suit in the Jeffer- 
son Court of Common Pleas against the appellant, on a policy of in- 
surance issued by the appellant on the second day of January, 1884, 
to the appellees R. B. Turnbull & Co., insuring the appellees’ stock 
of goods against loss by fire in the sum of $5,000. The appellees 
R. B. Turnbull & Co., alleged that the value of the goods lost by 
fire amounted to $18,493; that the total amount of the insurance 
thereon by the appellant and other companies was $16,500. 

The appellant contested the appellees’ right to recover, upon the 
grounds—First, that the appellees did not sustain the loss alleged; 
second, that the policy sued on was canceled before the loss of the 





* Decision rendered, October 29, 1887. 
VOL. XVIJ.—53. 
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goods by fire occurred; third, that the appellees, by false swearing 
as to the amount of the loss, forfeited their right to recover on the 
policy; fourth, that the action was not brought within the time 
agreed on by the terms of the policy; fifth, that the appellees had 
insurance on the stock of goods in other companies, amounting to 
$16,500; and, that by the terms of the policy sued on, the appellees 
could not recover a greater proportion of the loss sustained than the 
sum insured by the appellant bore to the whole amount insured on 
the goods. By an amended answer, which was made a cross-peti- 
tion against the appellees, the Louisville Underwriters’ and the 
Germania Insurance Companies, and the Manufacturers’ Insurance 
Company, the latter was not served with process. The appellant al- 
leged that on the eighth day of January, 1884, which was before 
the stock of goods was destroyed by fire, it gave its agents, Spald- 
ing, Knott & Co., directions to cancel this policy, and another issued 
by the Royal Insurance Company to the appellees Turnbull & Co., 
for $2,500, which company was under the management of the ap- 
pellant; that said agents did proceed to cancel these policies; that 
at the same time Spalding, Knott & Co., they being also the agents 
of the appellees the Louisville Underwriters’ and the Germania In- 
surance Companies, and the Manufacturers’ Insurance Company, in 
order to keep the appellees Turnbull & Co., insured, caused the 
Louisville Underwriters’ to issue a policy on the eleventh day of 
January, 1884, for $4,000, and the Germania on the ninth day of 
January, 1884, to issue a policy for $2,500, and the Manufacturers’ 
on the eleventh of January, 1884, to issue a policy for $1,000, to 
the appellees Turnbull & Co. aggregating $7,500, in substitution 
and in lieu of the two policies canceled; that these new policies 
were issued by said companies, and placed in the hands of Spalding, 
Knott & Co., as their agents, to be delivered to the appellees Turn- 
bull & Co. before the fire occurred; that after the stock of goods 
was destroyed these policies, were delivered to the appellees Turn- 
bull & Co. It is also alleged that the premiums on these policies 
were paid by the appellant; and that Spalding, Knott & Co., as the 
agents of these companies, were authorized to eflect these insur- 
ances. 

The appellant contended, upon the foregoing facts, that these 
policies were substituted policies for the policy of the appellant, and 
that the appellees Turnbull & Co. should look to them alone. But, 
if it should be held bound upon its policy, it should only be held 
bound for its pro-rata share, and that said companies should be 
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compelled to pay the appellees Turnbull & Co. their respective pro- 
rata share. The allegations of this amended answer were denied 
by the appellees. By an amended answer and cross-petition, filed 
during the progress of the trial, the appellant alleged that said in- 
surance companies, in consideration of $150, caused to be paid them 
by the appellant, undertook and agreed to issue said policies to the 
appellees Turnbull & Co., in substitution for the appellant’s policy, 
whereby they were liable to the appellant in damages to the extent 
that it was held bound to the appellees Turnbull & Co. on its pol- 
icy; The action and cross-action were tried by a jury, which trial 
resulted in a verdict for the appellees Turnbull & Co. for the full 
amount of the policy, and for the appellees the insurance compa- 
nies. The appellant’s motion for a new trial having been overruled, 
it has appealed to this court. é 

The appellant does not deny that it issued the policy to the ap- 
pellees Turnbull & Co. The proof is clear that the property de- 
stroyed by the fire was worth as much as $18,495; that the appel- 
lant was duly notified of the loss; that there was no false swearing 
concerning the loss. We shall, therefore, regard these questions as 
out of the way. The seventh condition of the appellant’s policy 
provides as follows: “The insurance may also be terminated at 
any time at the option of the company, on giving notice to that ef- 
fect, and refunding a ratable proportion of the premium, if the 
same has actually been paid for the unexpired term of the policy.” 
The notice mentioned in this condition has reference to the in- 
sured. A notice to the company’s agent to cancel the policy is not 
sufficient to effect a cancellation of the policy; such notice is noth- 
ing more than the company’s notice to itself that the policy must be 
canceled. The appellees Turnbull & Co. were not notified before 
the loss that the appellant intended to cancel the policy. There- 
fore, so far as the question of cancellation is concerned, the policy 
was not canceled at the time of the loss. 

By the sixth condition of the policy it is provided that, “in case 
of any other insurance upon the property hereby insured, whether 
made prior or subsequent to the date of this policy, whether valid 
or invalid, and whether concurrent with this policy or otherwise, the 
insured shall be entitled to recover of this company no greater 
proportion of loss sustained than the sum hereby insured bears to 
the whole amount insured thereon,” etc. When two or more pol- 
icies are taken out on the same interest, it is called double insur- 
ance; and where the policies in case of double insurance contain no 
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provision that the several insurers shall be liable in case of loss, 
each for such a proportion of the loss as the several amounts insured 
bear to each other, the insured may resort to any one of the in- 
surers to recover the whole loss; and such insurer, upon the pay- 
ment of the whole loss, may resort to the other insurers, for their 
respective contributions. Such insurers are regarded in the light 
of co-sureties, and identical in interest; but, where the policies con- 
stituting double insurance contain provisions similar to that above 
quoted in the appellant’s policy, the insured cannot recover from 
any one of the insurers a greater proportion of the loss sustained 
than the sum insured by that insurer bears to the whole amount in- 
sured thereon. Such is the contract of the insured with the insurer; 
and by the contract the insured is bound. And where the contract 
provides, as in this case, that the insurer is to be bound to prorate 
in case of double insurance according to the whole amount insured, 
whether the same is valid or invalid, the insured is bound by its 
terms: See Lucas vs. Insurance Co., 6 Cow., 635; May, Ins. § 13. 
Therefore we think the appellant’s first amended answer and cross- 
petition, in so far as it sought to compel the appellees the insurance 
companies, to pay to the appellees Turnbull & Co., a pro-rata of the 
of the loss sustained, supposing that they had actually insured, set 
out neither a defense to the appellees’ claim, nor a cause of action 
against these companies. If the fact existed as alleged, the appel- 
lant could have shown it under its former plea relative to that mat- 
ter, which would have prevented the appellees from recovering more 
than their pro-rata due by the other companies was a matter about 
which the appellant had no concern, and it should not have been 
allowed to meddle with it. 

But the appellant contends that the appellees Turnbull & Co., in 
view of the fact that the appellant desired a cancellation of its pol- 
icy, accepted these new policies in substitution for that policy. The 
facts are that these policies were made out by Spalding, Knott & 
Co., who were the agents of the appellant as well as the appellees 
the insurance companies, without the solicitation, knowledge, or con- 
sent of the appellees Turnbull & Co., nor did they have any author- 
ity from the appellees to solicit or effect these policies for them, 
nor did the appellees know that these policies were in existence un- 
til after the loss of their property by fire. And when the appellees 
were apprised of their existence, and when they were tendered to 
them, they promptly declined to accept them. These policies hav- 
ing been thus issued were not contracts of insurance; they were 
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wholly worthless as contracts. The essential ingredient of a con- 
tract,—that of contracting parties,—was wanting in fact and in deed; 
so the appellant’s contention in this regard must fail. Also the con- 
tention that the pro-rata must be had in proportion to the amount 
insured, whether the policies are “valid or invalid,” must fail, be- 
cause this clause of the appellant’s policy refers to such policies as 
are effected by the insured, or by his authority and consent, and 
not to such as have been attempted to be thrust upon the assured 
by officious persons without his knowledge or consent, and which 
he repudiates. 

The appellant contends that in. consideration of $150 paid by it 
to the appellees the insurance companies, they agreed to issue, and 
did issue, these policies to the appellees Turnbull & Co., in substi- 
tution for its policy, and therefore they are liable to the appellant 
to the extent that it is compelled to pay the appellees Turnbull & 
Co. on said policy. The facts are that the appellant notified Spald- 
ing, Knott & Co., who were the appellant’s agents, to cancel this 
policy, and another with the appellees Turnbull & Co.; and that 
Spalding, Knott & Co., who were also the agents of the appellees 
the insurance companies, of their own accord, and without the knowl- 
edge or consent of appellant, and without the solicitation, knowl- 
edge, or consent of the appellees Turnbull & Co., and without the 
knowledge of the latter that the appellant desired its policy to be 
canceled, and without imparting to their principals the foregoing 
facts, who were in utter ignorance thereof, caused said policies to 
be issued. They then canceled the appellant’s policy on its books 
without the knowledge of the appellees Turnbull & Co., and held 
the new policies in their possession until after the loss of the stock 
of goods. They then for the first time presented to the appellees 
Turnbull & Co. these policies for their acceptance, in lieu of the ap- 
pellant’s policy, which they promptly refused. To make a binding 
contract of insurance, there must be contracting parties, viz., an in- 
surer and insured. Their minds must meet and agree upon,—First, 
the subject-matter to be insured; second, the risk insured against; 
third, the amount of the indemnity; fourth, the duration of the 
risk; fifth, the amount of the premium to be paid, and how paid. 
Not one of these requisites was agreed on by the appellees Turnbull 
& Co., and the appellees the insurance companies; nor did the com- 
panies’ agents, Spalding, Knott & Co., agree with the appellees 
Turnbull & Co. on any of these essentials. There was no meeting 
of minds whatever, not even an attempt at negotiation, so far as 
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the appellees Turnbull & Co. are concerned. And whenit was made 
known to them that Spalding, Knott & Co. had constituted them- 
selves officious intermeddlers in their behalf, they repudiated the act. 
The appellees the insurance companies were also not bound, be- 
cause they had been deceived into issuing the policies to parties 
with whom they had no contract, and who repudiated the act done 
apparently in their interest. The appellees the insurance compa- 
nies also had no contract with the appellant to insure the stock of 
goods in its interest, because it is not a fact that Spalding, Knott 
& Co., as the agents of the appellees, were solicited by the appel- 
lant to effect the insurance in substitution for its policy. On the 
contrary, it was done without its knowledge or consent. Again, 
here the meeting of minds was wanting. Also, ifthe soliciting agent 
of an insurance company can be regarded at any time during the 
negotiation in any sense the special agent of the insured, such 
special agency can only be created by the consent of the insured; 
such agency cannot be thrust upon the insured without his knowl- 
edge or consent. Therefore, Spalding, Knott & Co. were not, and 
could not be regarded the agents of the appellees Turnbull & Co.; 
nor coultl they be regarded, for the same reason, the agents of the 
appellant. Also, if it be said that Spalding, Knott & Co. attempted 
to act, in effecting said insurance in substitution for the appellant’s 
policy, for the appellant as its general agents, and at the same time 
acted for the appellees the insurance companies, as their general 
agents, such act on behalf of the appellant was without the scope of 
their authority as its agents, because their authority was to effect 
insurances by the appellant on the property of others, and not to 
effect insurances by other companies in the interest of the appel- 
lant. It would require special authority to do the latter. And it 
was bad faith towards the appellees the insurance companies for 
Spalding, Knott & Co. to attempt, as their agents, to effect insur- 
ances in their companies on the property of Turnbull & Co., osten- 
sibly for the latter’s benetit, but in fact for the secret indemnity of 
their other principal, the appellant. Such conduct was incompat- 
ible with their trust-duties as agents of both parties, and, as be- 
tween these parties, was not binding. The judgment is affirmed. 
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SUPREME JUDICIAL COURT OF MAINE. 


YOUNG 
vs. 
TRAVELERS’ INS. CO.* 


An accident policy provided that it should only be liable in case the injuries 
were such as to ‘‘ wholly disable and prevent him from the prosecution ot 
any and every kind of business pertaining to the occupation under which 
he is insured.” 


Held, That it was not necessary that the insured should be disabled from do- 
ing everything connected with his business in order to entitle him to any 
indemnity. It was sufficient that he is not able todo all the substan- 
tial acts needed for its prosecution. 


Held, That an accidental misstatement of the date of accident in the proofs 
where the company is not misled, will not prevent recovery. 


Cuas. P. Stetson, for Plaintiff. 
F. H. Appteron and H. R. Cuapuin, for Defendant. 
Lissey, J. 

The plaintiff seeks to recover on an accident-insurance policy is- 
sued to him by the defendant corporation. The main questions in- 
volved are (1) whether the plaintiff by the accident to him was 
wholly disabled and prevented from the prosecution of any and 
every kind of business pertaining to the occupation under which he 
was insuréd; (2) whether he gave the notice and furnished the 
proof required by the policy to give him a right of action. The 
language of the policy upon which the first question arises is as 
follows: If the insured, “at any time within the continuance of 
this policy, shall have sustained bodily injuries effected through ex- 
ternal, violent, and accidental means, within the intent and meaning 
of this contract and the conditions hereunto annexed, and such in- 
juries alone shall have occasioned death within ninety days from the 
happening thereof; or if the insured shall sustain bodily injuries, by 
means as aforesaid, which shall, independently of all other causes, 
immediately and wholly disable and prevent him from the prose- 
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cution of any and every kind of business pertaining to the occupa- 
tion under which he is insured, then, on satisfactory proof of such 
injuries, he shall be indemnified against loss of time thereby, in a 
sum not exceeding twenty-five dollars per week, for such period of 
continuous total disability as shall immediately follow the accident 
and injuries as aforesaid, not exceeding, however, twenty-six consec- 
utive weeks from the time of the happening of such accident.” The 
occupation under which the plaintiff was insured was that of a 
billiard-saloon keeper. The contention between the parties is 
whether, to maintain his action, it is incumbent upon the plaintiff 
to prove that the injuries he sustained by the accident wholly dis- 
abled him from the doing of any and every kind of act necessary to 
be done in the prosecution of his business, or it is sufficient if he 
proves that the injury received from the accident wholly disabled 
him from the doing of all substantial and material acts necessary to 
be done in the prosecution of his business. The plaintiff admitted 
that he could do some acts necessary to be done in the business of 
billiard-saloon keeper, but claimed, and introduced evidence tending 
to prove, that he was wholly disabled from doing many of the mate- 
rial acts necessary to be done in that business. Upon this point the 
presiding justice instructed the jury as follows: ‘“ Now, the reason- 
able construction which must be put upon the language here used 
is that it must have meant that, if the plaintiff was so disabled as to 
be incapable of doing any and every kind of business pertaining to 
his occupation as a billiard-saloon keeper, then he would be wholly 
disabled from the prosecution of every kind of business pertaining 
to such occupation, and entitled to the stipulated compensation. 
Otherwise, if he was not so disablel he would not be entitled; and, 
therefore, gentlemen, I instruct you as matter of law that the mean- 
ing of the language here used is, not that he must be so disabled as 
to prevent him from doing anything whatsoever pertaining to his 
occupation, or any part of his business pertaining to his occupation, 
as billiard-saloon keeper, but that he must be so disabled as to pre- 
vent him from doing any ard every kind of business pertaining to 
his occupation. There may be a difference between being able to 
perform any part of his business, and any and every kind of busi- 
ness pertaining to his occupation.” 

We think that there is no error in this instruction. A contract of 
insurance is to receive a reasonable construction, so as to effectuate 
the purpose for which it was made. In cases of doubt it is to be 
liberally construed in favor of the insured, that in all proper cases 
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he may receive the indemnity contracted for. At the same time le- 
gal effect should be given to all the language used, for the 
purpose of guarding the company against fraud and imposture. 
The object to be accomplished by this contract was indemnity to 
the plaintiff for loss of time from being wholly disabled from prose- 
cuting his business by an injury received as specified in the policy. 
He was not able to prosecute his business. unless he was able to do 
all the substantial acts necessary to be done in its prosecution. If 
the prosecution of the business required him to do several acts and 
perform several kinds of labor, and he was able to do and perform 
one only, he was as effectually disabled from performing his busi- 
ness as if he could do nothing required to be done, and while -re- 
maining in that condition he would suffer loss of time in the busi- 
ness of his occupation. Suppose a barber who can use his razor 
and shears in his right hand only, but can use his left to wipe his 
customer’s face, comb and dress his hair, and receive pay and make 
change, by an accident is wholly deprived of the use of his right 
hand, so that he can neither shave his customer nor cut his hair; 
can it be said that he is not wholly disabled frum the prosecution of 
his business as a barber? An accident policy which would not af- 
ford indemnity in such a case would be a delusion and a snare, 
This construction is sustained by May, Ins., § 522; Hooper vs. In- 
surance Co., 5 Hurl. & N., 546,—affirmed in Exchequer Chamber, 6 
Hurl. & N., 839. We think the presiding justice might have gone 
further in the construction of this clause of the policy, and in- 
structed the jury that to entitle the plaintiff to recover, he was not 
required to prove that his injury disabled him to such an extent 
that he had no physical ability to do what was necessary to be done 
in the prosecution of his business, but that it was sufficient if he 
satisfied them that his injury was of such a character and to such an 
extent that common care and prudence required him to desist from 
his labors and rest as long as it was reasonably necessary to effectu- 
ate a speedy cure,—so that a competent and skillful physican 
called to treat him would direct him so to do. It is the duty of the 
insured towards the insurer to use all due care and pursue the 
proper course to effectuate a cure, so that the loss of time for which 
he is to receive indemnity may be no greater than.is reasonably nec- 
essary. 

Upon the second question, the policy provides that “In the event 
of any accidental injury for which claim may be made under this 
policy, immediate notice shall be given in writing, addressed to the 
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secretary of this company, at Hartford, Conn., stating the full name, 
occupation, and address of the insured, with full particulars of the 
accident and injury;” and that proof of total disability shall be fur- 
nished to the company within seven months of the happening of 
such accident. The accident to the plaintiff occurred on the 2d 
day of May, 1885. The plaintiff's application for his insurance was 
taken by one Parks, and the policy procured and delivered by him, 
and the plaintiff claimed that he was acting as the agent of the de- 
fendants at Bangor, where the plaintiff lived, and was, in fact their 
agent from that time till after his injury. Immediately after the 
accident the plaintiff claimed that he gave Parks verbal notice of 
the accident and injury which he had received, and that Parks un- 
dertook to make out the necessary uotice aud proof required by the 
policy, and did make such notice and proof, which were duly exe- 
cuted by him, but from some cause it did not reach the company; 
that Parks so informed him afterwards, and undertook to make, and 
did make, new notice and proof of disability, which were executed 
by the plaintiff and duly forwarded to the company. In the second 
notice, as the plaintiff claims, the date of the accident was stated to 
be the 25th of June, 1885, instead of the 2d of May, 1885, by advice 
of Parks, Parks stating to him the reason therefor. It is not 
claimed that either the plaintiff or Parks had any improper motive 
in misstating the date of the accident. It is claimed by the defend- 
ant that the notice so given was insufficient under the policy, and 
gives to the plaintiff no right of action. Its introduction in evi- 
dence was objected to, and exception taken to its admission. The 
plaintiff claims that the notice.was good on two grounds. First, 
that it was made out by Parks, the defendant’s agent, or by his di- 
rection; and if it is defective by misstatement of the date of the 
accident, the defendant cannot take advantage of it. Second, that 
a misstatement of the date of the accident, with no improper mo- 
tive, does not render the notice insufficient. We see no error in the 
admission of the notice and proof of disability in evidence. If it 
can be sustained only on the ground that it was made out by Parks: 
it was incumbent upon the plaintiff to prove Parks’ agency. It is 
well settled that if Parks was the agent of the company, and the no- 
tice and proofs were made by him, or under his direction, with no 
fault on the part of the plaintiff, the company cannot take advantage 
of the error in date : Insurance Co. vs. Wilkinson, 13 Wall., 222; In- 
surance Co. vs. Mahone, 21 Wall, 152; Miller vs. Insurance Co., 14 
N. E. Rep., 271, and cases there cited. But upon the question of 
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agency he requested the court to instruct the jury “that the burden 
of proof was upon the plaintiff to show that W. S. Parks was the 
agent of the Travelers’ Insurance Company, and authorized to hind 
the company in the alleged transaction between himself and the 
plaintiff relating to this policy and the claim of indemnity thereun- 
der.” This request was not given in its precise terms, but the 
court guve to the jury full, clear, and accurate instructions upon 
this branch of the case. Where the court gives to the jury full and 
accurate instructions upon any point involved in a case it is suffi- 
cient, and it is not required to repeat the instruction in the precise 
language of the request. But we do not think the date of the ac- 
cident so material that an honest misstatement of it in the notice is 
fatal. The policy does not in terms require a statement of the date. 
It is not of the essence of the contract. A misstatement of it in the 
declaration in the plaintiff's writ would not prevent him from prov- 
ing the true date. The defendant was in no way misled or preju- 
diced by it : May, Ins., § 465; Tripp vs. Lyman, 37 Me., 250. The 
request that the court instruct the jury “that the plaintiff has never 
furnished to the defendant company a claim for indemnity such as 
is contemplated by the policy” was properly refused, for the rea- 
sons above stated. Exceptions and motion overruled. 

Peters, C.J., and Walton, Danforth, Emery, and Haskell, JJ., con- 
curred. 


SUPREME COURT OF IOWA. 


EISEMAN 


vs. - 


HAWKEYE INS. CO.* 


Instructions which erroneously stated that the answer of the defendant ad- 
mitted that a part of the property destroyed were cured by subsequent 
instructions that to authorize a verdict for the plaintiff the jury must find 
that the property or a part of it was destroyed. 

Where the condition of the policy implies that proofs of loss must accompany 
notice of loss, instructions that in order to recover the insured must give 


pease 
* Decision renderev, March 7, 1888. 
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‘* notice of the fire and the loss thereunder as required by the terms of the 
policy,” are not misleading and do not deny the necessity of proofs. 
Where breach of policy conditions is alleged, a waiver must be specially 
» pleaded to excuse performance, 


Paruties & Day and George R. Sanperson, for Appellant. 

Wrieut, Batpwin & Haupang, for Appellee. 

Beck, J. 

It is necessary to consider but a few of the numerous errors as- 
signed and argued by appellant. The facts upon which the re- 
spective objections to the judgment are based will be stated in con- 
nection with the discussion of each. 

1. The district court, in stating to the jury the issues involved in 
the case, informed the jury that defendant admitted in its answer 
that a part of the goods and property covered by the policy was in- 
jured or destroyed by fire. It is insisted that this is an erroneous 
statement of the effect of the pleadings. The defendant in its -an- 
swer, admits that a fire occurred in the building wherein the insured 
goods were situated when the policy was issued, but ‘‘ upon inform- 
ation and belief” denies that any part of the property was injured 
by the fire. The pleadings of defendant were verified. We need 
not inquire whether this language of the answer ought to be taken 
as a denial of the allegation as to the destruction of the property, 
for the reason that if the instruction just referred to be regarded as 
erroneous, it did not, in our opinion, work prejudice to defendant, 
for the reason that in two other instructions the jury were informed 
that to authorize a verdict for plaintiff, they must find from the ev- 
idence that the property or a part of it was injured or destroyed by 
fire. We think by no possibility could the jury have been misled, 
and thereby found the loss or injury of the goods upon the plead- 
ings. The two explicit instructions were doubtless understood by 
them and followed. As they were directed to find the destruction 
or injury to the goods from the evidence, they doubtless did not 
consider the statement complained of as nullifying the direction of 
the other instructions. 

2. The court in the first instruction, directed the jury that to en- 
title plaintiff to recover, they must find among other things that 
plaintiff “ gave defendant notice of the fire and the loss thereunder 
as required by the terms of the policy.” Counsel insist that this in- 
struction denies the necessity of proof of loss. We think differently. 
This condition of the policy as to notice of loss plainly implies that 
proof of loss shall accompany and be a part ofit. Hence, notice of 
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loss “as required by the policy” would contain what counsel call 
“proof of loss.” : 

3. The court gave the jury the following instructions (they fully 
state the facts and rules of law applicable thereto announced in 
them): “(4) The policy introduced in evidence provides that all 
persons having a claim under this policy for loss or damage, if re- 
quired, shall produce books of account and other proper vouchers 
and extracts to be made therefrom, and be examined and re-exam- 
ined under oath, by any person appointed by the company, at such 
time or times, and place or places, as the company or such person 
may require, touching all questions relating to the claim, and sub- 
scribe to the same; and until such examination is submitted, if re- 
quired, the loss shall not become payable. (5) The above condi- 
tions of said policy are binding upon the assured. The burden is 
upon the defendant to show notice to said D. McGinnis requiring 
him to appear at a certain time and place to be so examined; but 
if you shall find from the evidence that such notice was served by 
the defendant upon D. McGinnis, the burden would then be upon 
said D. McGinnis to show by a preponderance of the evidence 
that he complied with said notice and submitted to such examina- 
tion under oath, or that the defendant, by some act of its own, 
waived such condition of the policy. And if you shall find from 
the evidence that said D. McGinnis was required by the defendant, 
by notice served upon him, to appear at a certain time and place to 
be examined and re-examined under oath touching said loss, and 
that said D. McGinnis failed to comply therewith, the verdict must 
be for the defendant, unless it be shown as above stated that the 
defendant waived such condition. (6) If you shall find that the de- 
fendant did notify said McGinnis to appear at Des Moines to sub- 
mit to an examination under oath touching said loss, but that said 
McGinnis made excuse for not appearing at said time and place, and 
that defendant accepted said excuse, and then sent an agent to 
Council Bluffs, and at said lutter place said McGinnis submitted to 
examination as required by the terms of said policy, then you are 
entitled to find that defendant waived its right under said policy 
requiring said McGinnis to appear for said examination at Des 
Moines, as required by its said notice, and such waiver will also ap- 
ply to any subsequent notice for re-examination at Des Moines.” 
The answer of the defendant pleaded as a defense the violations of 
the conditions stated in the instructions. The plaintiff by failing to 
reply took issue upon the facts as pleaded. No reply pleading 
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waiver was made by plaintiff, and the petition does not allege that 
the conditions of the policy or any of them were waived by defend- 
ant. The pleadings, therefore, presented the issue involving the 
facts upon which it is claimed that the conditions of the policy were 
violated. It is plain that upon the pleadings the question for the 
court to try and determine was this: Were the acts done by plaint- 
iff which are alleged to constitute breaches of the conditions? But 
the instructions require this question to be determined: Did de- 
fendant do any acts which in law waived the performance of the 
conditions? The rules of pleading require the facts to be stated 
upon which parties base their claim to recover, or their defenses. 
Under this instruction plaintiff is entitled to recover upon facts con- 
stituting a waiver. Yet nothing in the pleadings indicates that he 
seeks to recover upon that ground. It is a familiar rule that when 
a waiver of a condition is relied upon it must be pleaded, otherwise 
evidence thereof will not be regarded as excusing the performance 
of the conditions : Bernhard vs. Insurance Co., 40 Iowa, 442; Lum- 
bert vs. Palmer, 29 Iowa, 104: Edgerly vs. Insurance Co., 43 Iowa, 
588; Fanble vs. Smith, 48 Iowa, 462; Welch vs. Insurance Co., 32 
N. W. Rep., 369; Meadows vs. Insurance Co., 62 Iowa, 389, 17 N. 
W. Rep., 600. Counsel for plaintiff, replying to this objection, say 
in effect that the evidence in fact shows a performance of the condi- 
tions of the policy referred to in the instructions, and the district 
court mistakenly “called the state of facts waiver.” But this ex- 
planation will not do. The defendant insisted that the conditions 
were not performed; the plaintiff, that they were. The court held 
that the jury were authorized to find a waiver. In this condition of 
the pleadings and instructions the jury may have found that facts, 
which they did not regard as performance, amounted to a waiver of 
performance; thus basing their verdict upon their findings on an is- 
sue not in the case. 

4. The seventh instruction is in the following language: “(7) The 
policy in this case provides, among other things, that if any of the 
property insured shall be removed, the policy shall be null and void 
. as to such property. In order to avoid any portion of its apparent 
liability by reason of this clause in the policy, it will not be suffi- 
cient for the defendant to show that particular articles were moved 
from one portion of the building to another, but it must be shown 
that such articles were moved from the building described in the 
policy, and were not in the building at the time of the fire. The 
policy also provides that if any portion of the insured property is 
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kept in any other room or part or place of the building than when 
’ first insured, the policy shall be null and void as to such property. 
In order to avail itself of this clause in the policy, the defendant 
must show that articles which, at the time of the issuance of the 
policy, or at the time when they were first brought into the building 
described in the policy, were kept in some particular room, part, or 
place of the building, were afterwards kept in some other room, 
part, or place thereof. This provision of the policy is binding upon 
the assured, and if it be shown that if said D. McGinnis did not 
comply therewith, plaintiff cannot, for the goods that were so re- 
moved, recover; that is, in order to be covered by the terms of said 
policy, the property described in said policy must have been kept in 
the room or rooms of said building where situated at the time 
said contract was made, and any goods that were removed there- 
from are not covered by the policy,—but the burden is upon the de-_ 
fendant to establish this defense by a preponderance of the evi- 
dence. But if you should find from the evidence that, at the time 
the application for insurance was made, a part of said stock was in 
the front room and a part thereof was stored in the room adjcining, 
and the agent of defendant and said McGinnis understood that all 
of said goods were to be sold in the front room of said building, and 
said goods were moved back and forth between said rooms only as 
the necessities of said business required, or for any proper purpose 
connected with said business, then said policy would cover said 
stock when contained in either of said rooms.” This instruction is 
erroneous on the ground that it authorized the jury to find a waiver 
of the condition, when no waiver was pleaded, which we have just 
shown cannot be done, or it substitutes an oral contract for the 
written one on which the suit is brought, which cannot be permitted. 

Other questions discussed by counsel may not arise in a new triul. 
Upon some others we are not wholly agreed. These questions need 
not be considered. For the error in the instructions above pointed 
out, the judgment of the district court is reversed. 
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SUPREME COURT OF IOWA. 


vs. 


POTTAWATTAMIE CO. MUTUAL FIRE INS. CO.* 


A mutual company claimed that it was a voluntary organization, and that 
membership was a personal one which terminated by death. 


‘Held, That it had power to confirm a contract with the representative of a 
deceased membe Tt, and was estopped bys an assessment of the administra- 
tor to deny its liability. 


In the absence of any restriction either in the contract or articles of incor- 
poration the liability of a mutual company is not limited to the amount 
raised by assessment nor dependent on an assessment being made. 


Held, That an amended petition asking also for a mandamus to compel an as- 
sessment is proper. 


Smirn & Hart, D. B. Damey, and W. I. Sura, fur Appellant. 
Wriest, Batpwin & Hatpaneg, for Appellee. 
Rostnson, J. 

The plaintiff seeks to recover as the administrator of the estate of 
decedent. The facts seem to be that the defendant was organized 
to insure both real and personal property against loss or damage 
by fire and lightning. In its organization the rights, liabilities, 
and privileges provided by law for mutual fire-insurance companies 
were in terms assumed. The property in controversy was insured 
by defendant, the risk thereon to commence on the 22d day of Jan- 
uary, 1884, and continue five years. The owner of the property 
died in January, 1885. The property insured was destroyed by fire 
in April, 1885, at which time plaintiff was administrator of the estate 
of decedent. Proof of loss was made to defendant and received by 
it without objection. The loss was adjusted and agreed upon by 
the proper officers of defendant the next day after the tire, and 
fixed at the full amount named in the policy on the property in 
controversy. The loss on a house and barn insured by the same 
policy was adjusted at the same time at $625. An assessment was 
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made on the members of the company, and the amount paid, but 
no assessment has been made to pay the loss in controversy. After 
the commencement of this action, the plaintiff paid an assessment 
made upon him as administrator of the estate of decedent on ac- 
count of the contract of insurance in suit. 

The petition alleges that defendant is a corporation organized as 
a mutual insurance company. The answer denies this, and alleges 
that defendant is a “voluntary association of persons binding 
themselves together to reimburse one another in case of loss by fire, 
in manner and according to the method prescribed by their articles 
of association and by-laws.” The answer also states that the or- 
ganization was effected in accordance with the provisions of section 
1,160 of the Code; that decedent became a member of the associa- 
tion, but that his connection with it was a personal one, which did 
not pass to his administrator, but was terminated by his death. In 
reply, the plaintiff avers that defendant is estopped from denying 
its corporate character for the reason that it issued the policy of 
insurance as a corporation, and has acted as and in the name of a 
corporation; also, that it is estopped from denying its obligations 
under the policy for the reason that after the death of decedent it 
assessed the plaintiff as administrator and as a member and policy- 
holder, and received the amount assessed from plaintiff as adminis- 
trator. On the trial, and after plaintiff had offered his evidence 
and rested, the court sustained a motion of defendant to instruct 
the jury to return a verdict in its favor. We are required to de- 
termine the correctness of this ruling. 

The motion seems to have been made upon the theory that de- 
fendant was not a corporation, but a mere voluntary association of 
persons; that the contract of insurance was a personal one, which 
did not survive the decedent; that defendant is not liable for any 
sum until an assessment on its members has been made, and then 
only for the amount realized from such assessment; that there is no 
evidence that plaintiff had any insurable interest in the property 
at the time of its destruction; and hence that this action cannot be 
maintained. 

1. In the view we take of this case it is immaterial for the pur- 
poses of this decision whether the defendant is a corporation or a 
mere voluntary association of persons, as it claims. In either case 
it had the power to enter into the contract in suit, and can sue and 
be sued in.the name in which it made the contract. Having the 


power to make the contract entered into with decedent it had the 
VoL. XVII.—54. 
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power to ratify and confirm it in the hands of plaintiff as the legal 
representative of decedent, and to admit the plaintiff to the duties 
and privileges of membership. This it did when it assessed him in 
his representative character as a member and received from him in 
that character the amount of the assessment. We think, under the 
facts of this case as disclosed to us, that defendant is estopped 
from denying its liability for the loss in question. It is insisted by 
appellee that the act of defendant in assessing the plaintiff and re- 
ceiving payment from him did not have the effect to continue the 
original policy in force, but was in effect a new contract of insur- 
ance. But we do not think this position is sustained by the record. 
We are satisfied from it that no new contract was contemplated by 
either party, and that the assessment and payment were on account 
of the contract with decedent. Having treated this as in force, 
and enjoyed its benefits, defendant ought not to be permitted to 
deny the liability which it creates. ° 

2. It is claimed by appellee that no action can be maintained for 
the loss in question until after an assessment has been made upon 
the members of defendant to pay it, and that its liability would 
then be measured by the amount realized from such assessment not 
exceeding the loss. In support of this position it relies upon the 
case of Bailey vs. Benefit Ass’n. But in that case the contract of 
insurance called for the net proceeds of an assessment, not to ex- 
ceed $3,000. The articles of incorporation expressly limited the 
amount of liability to the net amount collected on the advance as- 
sessment made previous to the death of the member. In this case 
there is no such restriction in the contract of insurance, nor in the 
articles and by-laws to which the contract of insurance refers. It 
provides for the insurance of the property included therein in spe- 
cific amounts. A clause is inserted providing that there shall be 
no liability except on terms prescribed in the articles of association 
and by-laws. The articles and by-laws referred to contain no 
limitation of liability to the amount realized from an assessment. 
On the contrary, they require payment of the amount due for a loss 
sustained to be made as soon as practicable, and in all cases within 
sixty days from the receipt of proof of loss. We therefore con- 
clude that it is not necessary that an assessment be made and col- 
lected before this action can be maintained, and that the amount of 
recovery is not limited excepting by the amount of insurance and 
the loss sustained. 
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3. The plaintiff filed an amendment to his petition in which he 
alleged in substance that the loss in controversy was adjusted by 
the proper officers of defendant at the sum of $1,920 on the Ist 
day of April, 1885; that more than sixty days had elapsed after 
such adjustment before the commencement of this action; and that 
defendant had neglected and refused to make any assessment to 
pay the loss, and asking for an order of mandamus to compel the 
levy of such an asseSsment. The court sustained a motion to 
strike this amendment from the files “ because the same is not in 
fact an amendment thereto, but the substitution of a new and in- 
dependent cause of action, inconsistent with the averments of the 
plaintiff's original petition’ which cannot be joined therewith, and 
requiring the addition of other parties defendant.” We think the 
amendment was a proper one, and that it was error to strike it 
from the files. The relief asked by the amendment was auxilary 
to that demanded in the original petition. The articles of associ- 
ation of defendant require that an assessment be made when nec- 
essary to pay losses adjusted. It is not claimed that defendant 
has funds in hands with which to pay this loss; hence an assess- 
ment is necessary, end it is the duty of defendant to have it 
made. We think the relief sought by the amendment is author- 
ized by sections 3,375 and 3,381 of the Code. 

4, Appellant complains of the sustaining of objections to ques- 
tions asked the witness Clark. If it be true that the ruling com- 
plained of was erroneous, no prejudice resulted for the reason that 
the witness was afterwards permitted to testify as to the matters to 
which the questions referred to were directed. 

5. The appellee seeks by motion to have stricken from the record 
an amendment to the abstract filed by appellant on the grounds 
that such amendment does not purport to state that the matter 
therein alleged appears of record, but is a statement of fact not 
based upon any evidence contained in the record, and on the fur- 
ther ground that the amendment was filed after the cause bad been 
fully argued by appellee without leave of the court. We think 
the motion should be overruled. (1) The material part of the 
amendment is in the nature of an additional statement as to the 
contents of two papers introduced in evidence on the trial of the 
cause and referred to in the abstract.. That the papers are a part 
of the record, and as such properly referred to in the abstract, is 
not questioned. We therefore conclude that the matter contained 
in the amendment is sufficiently identified as a part of the record. 
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(2) Leave to file the amendment was not necessary, nor does the 
fact that it was filed after the cause had been argued by appellee 
entitle the latter to the relief it demands ; Frost vs: Parker, 65 
Iowa, 179; Palo Alto Co. vs. Harrison, 68 Iowa, 84. 

For the errors indicated this case is reversed. 


SUPREME COURT OF PENNSYLVANIA. 


UNITED BRETHREN MUT. AID SOCIETY |; 
vs. 


SCHWARTZ.* 


Insurance was effected by a father, in a benevolent society, in favor of his 
daughter; the application was made in the name of the latter, but the father 
paid the premiums, and the notices of assessment were sent to him. 


Held, That it was for the jury to say whether the father was not the authorized 
agent to receive the notices. : 

Held, That, where the company, through its agent, accepts payments which 
have been long delayed on assessments it is bound. But where the agent 
agrees merely to receive the money subject to the action of the company, 
this is net an acceptance. 


Held, That a failure by the company to respond for ten days was not a waiver 
of forfeiture. 


Held, That the questions of fact in such a case might properly be submitted 
to a jury. 


The facts in this case appear from the following charge to the 
jury by the court below:— 

“Gentlemen of the Jury: This action is brought on a policy of 
life insurance dated April 14, 1877, issued by the U. B. Mutual Aid 
Society of Pennsylvania, in class No. 3, division B, and in favor of 
Ellie Schwartz, wife of Richard Schwartz. The evidence dis- 
closes that, after this insurance was effected, there were made 
both the annual payments and assessments up until about Au- 
gust, 1883; and that from August, 1883, up to the time when 
Schwartz died, on the 9th of February, 1884, there were several 
assessments which were due. These assessments were not paid. 
The money for them was brought to the office of the agent 
here in Reading on the 9th of February, 1884, and Schwartz 
died on the same day. Under the charter of this company, when 
iti 
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one of the members dies, there is an assessment made on those 
who are in the class who survive, and they are required to pay 
their assessments within thirty days; and, if an assessment is 
not paid within that time, the person loses his membership. Here 
were several assessments that were not paid, beginning with August, 
1883, and running up till December, 1883; and the payment of 
these was not offered to the company, nor to its agent, until the 
day when Schwartz died. Now, has the widow a right to recover 
on this policy, notwithstanding these payments were not made? 
It is claimed upon the part of the plaintiff, and we are asked to say 
to you, that Richard Schwartz was the only person under this con- 
tract who was entitled to notice; that that was the contract made 
between the parties when the application for this insurance was 
effected. The testimony of Jonas Shalter is that he effected this 
insurance for the benefit of his daughter, and the notices were all 
sent to him. So far as the testimony in this case goes, no notices 
were sent to Richard Schwartz, but they were all sent to Jonas 
Shalter, at Tuckerton, Berks County. I will read you the first part 
of his testimony when he was examined in chief: ‘Question, Look 
at these notices. These are the notices you brought to Mr. Deysher 
on February 9th? Answer. I could not say for certain, but I know I 
brought some here. Q. You cannot say whether these are the 
notices? A. No, sir; I do not pretend to do so. Q. But you 
brought some there. You cannot recollect the names? A. No, sir. 
Q. Please tell us where you received them? A. I received them 
out of the post-office. Q. To whom were they addressed? A. 
They were addressed to me at the Tuckerton post-office. Q. Who 
made this insurance? A. I got Mr. Kuser to make this insurance. 
Q. And the notices were to be sent to you? A. Yes, sir; and the 
notices were to be sent tome. Q. Please tell us when you received 
the first of these? A. That I cannot tell you. Q. How long after 
the date of the first one? A. I could not say. Q. Was it a short 
time after, or a long time after? A. I cannot say when I received 
them. I used to receive them, and keep them in my pocket until I 
had a bunch in my pocket, and then I would come in and pay. Q. 
These were received, then, at different times? A. Yes, sir. Q. 
Please tell us at what intervals. This one is dated August 31, 
1883? A. I would not know for certain. Q. About how long 
after,—a few days after? A. I know that I had them; and when I 
went to pay, and had not received a notice like that, the agent then 
would make one. I think Mr. Deysher made one. Q. I am asking 
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about this. A. I do not know that. Q. About how long after the 
date were you in the habit of receiving them? A. I do not know 
as to that. Q. Shortly after,—a day or two? A. I received them 
longer than that after. Q. A week after the date of them? A. I 
do not know. Q. You cannot tell us that? A. No, sir. Q. That 
one is dated in August; this one in September; this one in October. 
Did they generally come there a few weeks apart? A. Yes, sir; 
they came enough of them.’ That is the whole of the testimony of 
Jonas Shalter, for the benefit of whose daughter, the plaintiff in 
this case, this insurance was effected. 

“We are asked to say that Schwartz was the only person under 
this contract who was entitled to notice. The evidence of Shalter 
is that he paid all the assessments heretofore issued,—all the dues 
to this company,—and he was the recognized agent of Schwartz to 
make these payments; at least, he made them all; and it is for the 
jury to say whether he was not the authorized agent who should 
receive notices. And the fact that Schwartz’s name is in the appli- 
cation does not prevent the jury from finding from these facts that 
Shaltey was the authorized agent to receive these notices. If these 
notices were received by Shalter, as he testifies, and no payments 
were made on these several assessments until the 9th of February, 
how was that payment made? If that payment was made and 
accepted by the company, the company would be bound. On the 
9th of February, Shalter came to the office of Deysher, who was the 
agent of the company in Reading, and put the money there equal to 
the amounts of these several assessments. Was that money received 
by the agent for the company? Did the company accept it? If the 
company did accept it, the company is bound to pay this policy. 
Deysher says that, when this money was brought to him, he declined 
to receive it, stating that he had been delinquent so long; and, after 
some talk between himself and Shalter, he finally agreed to take the 
money, and forward it to the company; and, if it was not received 
by the company, it was to be returned. He says he put the money 
into an envelope, and made that indorsement on it: ‘If money is 
not received, must be refunded.’ That on the same day he for- 
warded a report to the company at Lebanon, and in that report of 
his he said: ‘If money is not received, must be refunded.’ That, 
he says, was done by himself, and this is the report he sent to the 
company. It seems that this was on Saturday evening that his re- 
port was sent to Lebanon, and on the 12th he received a letter from 
Lebanon, in which it is stated: ‘Your report of the 9th inst., with 
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check for $61.27, was correct, excepting the remittance on Richard 
Schwartz's, which cannot be accepted, because he is not in good 
standing on our books. We therefore return the $9 sent for him.’ 
That is the action of the company on the remittance of this money 
that was handed by Shalter to Deysher. Now, if the jury find this 
to be so, then there was no acceptance of this money by the com- 
pany, and hence there was no waiver of the default of the payment 
of these several assessments. 

“Tt is contended by the counsel for the plaintiff, and the court is 
asked to say to the jury, that, there having been no return or re- 
sponse by the company for a period of ten days, the company 
waived the forfeiture by their hesitation. You have the testimony 
of Joseph Deysher, who states that, on the Friday following the 
burial of Schwartz, Shalter came there into the office, and that they 
offered to return him the money; that the company declined to 
accept it, and that he refused to take it; and that it was then said 
to him, ‘ Well, that was the understanding,’ or words to that effect,— 
the jury will recollect what was said,—and he said: ‘Yes, but I will 
see further; I will not take it.’ That is the testimony also of Mrs. 
Deysher; and, if that testimony is believed, ten days had not 
elapsed; and even if the ten days had gone by, and the company 
had sent this notice to their agent on the 12th day of February, in 
which they declined to receive this money, there was no waiver of 
the forfeiture. This is pretty much all that we are required to say 
to you,—what we have said to you in regard to the notice to Shalter, 
and also in regard to this other point about the ten days not being 
a waiver of the forfeiture. The company, as early as the 12th of 
February, sent notice back to their agent here that he should return 
that money, and that was not accepted. This is all that is necessary 
for the court to say to you. You will have these papers out with 
you, and you will pass on them.” 

Verdict and judgment for plaintiff. Defendant brings error. 


Ermentrovut & Ruut, for Plaintiff in Error. 
Garrett B. Srevens and Cyrus G. Derr, for Defendant in Error. 


Per Curiam. 
While the weight of the evidence in this case seems to have been 
with the defendant, yet we cannot say that the court erred in sub- 
mitting the facts to the jury. Nor can we discover anything in the 
assignments which tends to convict the court of improper ruling. 
Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


UNITED BRETHREN MUT. AID SOC. or Lesanon 
vs, 
O’HARA.* 


Two cases. 


In an action on a policy of life-insurance, defendant claimed that the assured 
had falsely stated in his application that his habits of life were temperate, 
and that he had never been aftlicted with asthma or dropsy, and that 
he had not had any medical attendance during the year prior to his 
application. The court refused to permit defendant’s witness to answer 
the question, ‘‘Did you ever see [the assured] under the influence of 
liquor?” Held error: the evidence was proper, as a link in the chain of 
evidence by which defendants were seeking to establish a habit of intem- 
perance. 

The court also refused to permit the witness to answer the question whether 
he had ever seen the assured drink more than once, for the reason that 
the question was not in the language of the application. Held error; if 
the witness had stated in the language of the application that the assured 
was a man of intemperate habits, it would have been a mere opinion, in- 
stead of matter of fact for the jury. 

The court, after properly refusing to permit a non-expert witness to testify as 
to whether or not the assured had the asthma, also excluded the question 
whether he was afilicted with shortness of breath. Held error; the latter 
question referring to a matter of fact, to which the witness was compet- 
ent to testify. 

The assured stated in his application that he had had no medical attendance 
within the year prior to his making the application. Held, that the 
court should have affirmed without qualification defendants’ point that 
“if the jury find that [the assured] had had any medical attendance 
within the year prior to his making said application, then the plaintiffs 
cannot recover.” 


Bernard O’Hara on the 23d of April, 1881, obtained two policies 
of life-insurance in the United Brethren Mutual Aid Society, of 
Lebanon, Pa. Each was in the amount of $1,000—one for the bene- 
fit of his wife, Mary T. O’Hara, and the other for that of his son, 
John F. O’Hara. He died in the same year—December 14th. 
Death proof was sent to the company which on its face was regular 
and proper, and was therefore approved by the executive commit- 


* Decision rendered, April 30, 1888.—From A(flantic Reporter. 
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tee, and the settlement of the claim recommended. Subsequently 
they declined to pay, and the present suits were brought, which, as 
they both involve the same state of facts, were by agreement tried 
together. Plaintiffs had judgment in each case. Defendant brings 
error, assigning, inter alia, the following grounds: “ (3) In reject- 
ing the evidence offered as to the intemperate habits of Bernard 
O’Hara, as per the following bill of exceptions, to wit: Question. 
How often would he come home drunk, on an average, in the course 
of a month? Answer. I could not say exactly whether he was 
drunk or not; he would come in and have a good deal to say; more 
talk sometimes than he did at others; I judged at that time he had 
been drinking a little,—taking a drink or two. Q. How often in 
the course of a month would he come home under the influence of 
liquor? A. I have noticed this perhaps three or four days after 
pay,—that is perhaps about the way itran. Q. How would he con- 
duct himself at these times at his own home? (Objected to as not 
material). Defendants’ Counsel. I propose to show that he came 
home and behaved uproariously,—just as an uproarious drunken 
man does,—and abused his family. (Objected to as not material). 
The court. I do not think the manner of his treating his family is 
direct evidence on the matter of intemperate habits. I hardly 
think this is fair evidence on this question.” “(10) In excluding 
the testimony offered as per the following bill of exceptions, to wit: 
Q. Did you ever see Mr. O’Hara under the influence of liquor? 
(Objected to). The court. The habit of life means something more 
than one drink. Q. Whether you saw him drink more than once? 
(Plaintiff's counsel object that the question should be put in the 
language of the application). The court. Objection sustained.” 


8. P. Lieut and A. Ricxerts, for Plaintiffs in Error. 
Joun T, Lenanan and Jonn Lyncu, for Defendants in Error. 
Paxson, J. 

These cases were tried together in the court below, were argued 
together here, and may be disposed of in one opinion. The ques- 
tions are alike in each. The actions were debt on policies of in- 
surance. The defense was that the assured had made false answers 
to certain interrogatories contained in the application. In the pol- 
icy or certificate of membership it was expressly stipulated that if 
any answers or representations made by O’Hara, the assured, in 
his applications, should be found in any respect untrue, then the 
certificates should be null and void. It was alleged by the defend- 
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ant company that in his application O’Hara stated that his habits of 
life were temperate, and that he had never been afflicted with asth- 
ma, or dropsy, or any other disease, and that he had not had any 
medical attendance during the year prior to his application, and 
that he had no family physician. The company alleged that these 
representations were untrue, and took upon itself the burden of es- 
tablishing their untruth. 

In the third and tenth assignments complaint is made that the 
court below excluded certain evidence offered to prove that the as- 
sured was a man of intemperate habits. Referring to the tenth as- 
signment the witness upon the stand was asked the question—“ Did 
you ever see Mr. O’Hara under the influence of liquor? This was 
objected to, and was ruled out by the court, for the reason that 
“the habit of life means something more than one drink.” The re- 
mark of the learned judge was entirely accurate, but it was not a 
sufficient reason for excluding the evidence. It was a link in the 
chain, which might or might not have been followed up by suffi- 
cient other evidence to establish a habit of intemperance. The de- 
fendant'was entitled to make a beginning in its proofs, and when 
its evidence was all in it would be for the jury, under proper in- 
structions from the court, to say whether it was sufficient to estab- 
lish a habit. The further question was then asked of the witness 
whether he ever saw O’Hara drink more than once. This was ob- 
jected to by plaintiff's counsel for the reason that the question 
should be put in the language of the application, and the objec- 
tion was sustained by the court. If the witness had stated, in the 
language of the application, that O’Hara was a man of intemperate 
habits, it would have been at best a mere opinion, of no possible 
value unless the jury had the facts before them of which it was 
predicated. Men may differ widely as to what constitutes intem- 
perate habits. Some persons of extreme views may regard the 
slightest indulgence as intemperance; others perhaps wauld regard 
a@ man as sober as long as he can waik. The provision in the pol- 
icy has no reference to extreme views on either side. It seeks to 
ascertain whether the habits of the assured are so far intemperate 
as to increase the risk. Hence, if it be shown, as was attempted 
(see third assignment), that the assured was in the habit of getting 
intoxicated for three or four days after each pay day; that upon 
such occasions “he came home and behaved uproariously,—just as 
an uproarious drunken man does,—and abused his family,” it is 
certainly a link in the chain of evidence tending to show habits of 


- 
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intemperance. When it is alleged that a man is drunk, his be- 
havior becomes material, even to the abuse of his family, as it 
is his conduct from which the jury must, to a considerable extent, 
draw their conclusions in regard to his condition. We think it 
was error to exclude the evidence referred to in these assignments: 

Another branch of the defense was that the assured was afflicted 
with asthma. It was not error to refuse to allow the company to 
prove this by an inexpert witness (see fifth assignment), but when 
the same witness was asked whether O’Hara was afflicted with 
shortness of breath, the question should have been allowed. It 
referred to a matter of fact. The witness had worked with O’Hara; 
he could tell whether he had ever observed his shortness of breath, 
without any medical knowledge. The question did not refer to 
the assured’s disease (asthma), but to one of its symptoms which is 
visible to the inexpert eye. 

We regard the answer to the defendant’s sixth point as mislead- 
ing. The point was: “If the jury find that Bernard O’Hara had 
had any medical attendance within the year prior’to his making 
said application, then the plaintiff cannot recover.” The learned 
judge affirmed this point, as qualified in his general charge. An 
examination of the general charge does not furnish an adequate 
answer to the point. The eighth interrogatory in the application 
is: “Have you had any medical attendance within the last year 
prior to this date? If so, for, what disease? Give name and ad- 
dress of the doctor in full.” The object of this interrogatory is 
manifest. If the assured had no medical attendance within the 
time prescribed, and so answers, that is the end of it. But if he 
had such attendance, then the company is entitled to know for 
what cause he had medical advice or aid, and the name and ad- 
dress of the doctor, in order that they may ascertain the particu- 
lars from him; and, if the assured falsely answer that he had no 
medical attendance, he is not entitled to recover. It follows that 
the point in question should have been affirmed. The remaining 
assignments we do not regard as important. 

Judgment reversed, and a venier facias de novo awarded. 
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COURT OF APPEALS OF KENTUCKY. 


BRUMFIELD 
vs, 
UNION INS. CO.* 


The policy procured from a local agent provided that the insured covenanted 
and agreed to notify the company of other insurance, and a failure so to 
do should invalidate it. No particular way of giving notice or indorse- 
ment on the policy was required. 

Held, That where the insured claimed that he informed the agent at the time 
of making application, of an intention to take out other insurance, which 
the agent denied, and was supported by other evidence in the denial, the 
question of waiver of the policy-provision should have been submitted 
to the jury. It was error to direct a finding for the company. 


J. M. Biacer, fur Appellant. 
Henry Burnett, for Appellee. 
Hott, J. 

The appellant, G. H. Brumfield, on January 12, 1884, applied to 
the local agent of the appellee, the Union Insurance Company, for 
an insurance of $800 upon his house in Paducah, Ky. It was 
agreed to, the general adjusting agent of the company being then 
present. For reasons unnecessary to be stated, the policy was not 
made out and delivered to the appellant for a couple of days there- 
after, but was dated as of the day of the application, and was there- 
fore an insurance upon the property for one year from that time. 
The policy among many other conditions provides : “The assured 
by the acceptance of this policy hereby covenants and agrees * * * 
to notify the company if, at the making of this insurance, or at any 
time during its continuance, there shall be any other insurance ap- 
plying to the property herein described, or any part thereof, 
whether the same be valid or not. This policy shall become void 
and of no effect by the failure or neglect of the assured to comply 
with its terms, conditions, or covenants.” The appellant had on 
January 11, 1884, applied to the agent of several other insurance 

* Decision rendered, March 22, 1838. 
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companies for a policy in some one of them for $700 upon the same 
house. It was also agreed to, but the premium was not paid or 
the policy delivered to the appellant for several days thereafter, and 
not until he had received the one issued by the appellee. It is ad- 
mitted that the property was worth more than the amount of both 
policies. 

In this action upon the one issue by the appellee, it seeks to 
avoid its contract upon the ground of want of notice to it by the ap- 
pellant of other insurance. Such a provision as the one above cited 
is common in policies of fire-insurance. It is a reasonable and 
proper one; and as such has been and should be upheld by the ju- 
diciary. Its object is to guard against overinsurance, which tends 
not only to create indifference upon the part of the insured in caring 
for his property, but affords inducement to fraud. A prudent risk 
is never taken to the extent of the full value of the property. The 
owner is therefore interested in its preservation, and likely to be 
vigilant to avert loss. The interest of the community requires that 
this should be so, because it is interested in the welfare and respon- 
sibility of a business which now so largely protects its enterprise 
and capital. Public policy, therefore, as well as the proper protec- 
tion of the underwriter, requires the enforcement of a forfeiture 
clause like this one. It rests with him, however, to insist upon it. 
The words, “ void and of no effect,” when so used in a policy, are to 
be construed as equivalent to “voidable,” or to be treated as void 
by the insurer at his own exclusive option. If this were not so, 
then the act of one party in violation of the contract would render 
it void asto both. The insurer may, therefore, by either conduct or 
agreement, waive his right to exemption from liability upon this ac- 
count. In this instance the insured claims that this was done. He 
avers : “ At the time he applied to the agent of defendant for the 
policy sued on, he said to said agent that he intended to divide his 
insurance on this property, and asked defendant’s agent for a policy 
of $800. * * * Said agent failed to call plaintiff's attention to 
the clause in said policy in regard to forfeiture by reason of other 
insurance, now relied on.” He also says in substance that the 
agent told him in response that it was all right, and that he would 
make out the policy for him ina few days; that he did so, and de- 
livered it to him; that he never read the conditions in the policy 
(which were in fine print), nor did the agent call his attention to 
them; and that the latter was familiar with the property and knew 
its value. Issue was joined upon these matters, and a trial had by 
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ajury. At the close of the testimonv the court, at the instance of 
the appellee, instructed the jury peremptorily to find for it, and of 
this the appellant now complains. 

There is evidence tending to prove notice of the character above 
stated. Itis true that the testimony is quite conflicting upon this 
point. The appellant testifies that he informed the agent at the 
time of the application that he intended to divide his insurance, and 
keep the property insured in two companies, because he thought it 
was safer to do so. The agent contradicts this, and is to some ex- 
tent supported by the testimony of the adjusting agent. It is not 
for us, however, as this record stands, to weigh the evidence, and 
even intimate, much less determine, its relative strength. If the no- 
tice, if given as claimed by the appellant, would have been sufficient 
in law and productive of a waiver of the right of the company to 
thereafter insist upon a forfeiture, then as there was some evidence 
conducing to show that it was given, the jury should have been al- 
lowed to pass upon the question. The policy does not provide how 
or when the notice of other insurance shall be given, save it must of 
course be before a loss; nor does it indicate how specific it shall 
be. Courts are prompt to seize hold of any circumstance indicating 
an election to waiver a forfeiture, or any agreement to do so upon 
which the party has relied and acted. Any agreement, declaration, 
or conduct upon the part of an insurance company, which is reason- 
ably calculated to and does create a bona fide belief upon the part 
of the insured that a certain course of action upon his part will not 
lead to a forfeiture of his contract, will, and in reason, ought to es- 
top the company from insisting upon it, although the express letter 
of the contract may provide for it. The leaning of the courts in 
such a case is properly to the insured. The great mass of persons 
with whom insurance companies deal are, unlike their agents, not 
familiar with such matters. If A applies to B, an insurance agent, 
for a policy for a certain sum upon his house, worth more than 
twice the sum named, informing him at the time that he intends to 
divide his insurance upon the building, and put it in two companies, 
giving as the reason that he considers it safer to do so, and the 
agent tells him in substance that it is all right, and delivers the 
policy to him without calling his attention to the forfeiture clause 
requiring notice in case of other insurance, most certainly the com- 
pany should not be allowed, after a loss, to insist upon a forfeiture 
because the insured did exactly what he told the agent he was 
about to do when the insurance was effected, and which the agent 
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by his conduct then informed him he could do: Insurance Co. vs. 
Eggleston, 96 U. S., 572. In this instance the insurance applied 
for was, as the agent knew, less than half the value of the property. 
A prudent owner would be apt to place other insurance upon it. 
The agent might well have so inferred; but he was expressly in- 
formed of such intention, the reason therefor being given. The ap- 
pellant appears to have acted in good faith. He says he did not 
inform the appellee’s agent in what particular company other insur- 
ance would be taken, because he did not then know where the other 
agent, to whom the other application had been made, would place 
it among his companies. Here the notice of other insurance did 
not, by the termsof the policy, have to be given or appear in any par- 
ticular way. The waiver of the right to forfeit the policy by reason 
of it did not have to be indorsed upon the policy, as was the case 
in Baer vs. Insurance Co. (4 Bush, 242), and Same vs. Stevenson (78 
Ky., 150). It is urged, however, that by the terms of the contract 
the notice was not to be given until other insurance had in fact 
been effected. The object in requiring the notice is that the insurer 
may act thereon, and determine whether he will cancel his contract 
on account of the taking of other insurance. If, however, when the 
contract is made, he is informed that the insurance is to be di- 
vided with another company, and he assents to this either by 
agreement or conduct, why the need of subsequent notice? He has 
already acquiesced in advance instead of waiting for the act to be 
done‘and then acquiescing in it. The purpose of the insured is de- 
clared and known to the insurer when he takes the risk. He ac- 
- quiesces in it when the contract is made, and by his conduct says to 
the other party to it that there shall be no forfeiture by reason of 
its execution. Ifinsuch a case he may, after a loss has occurred, 
still insist upon a forfeiture, then he is given an undue advantage, 
aud an opportunity for imposition upon the innocent and unin- 
formed, who have been lulled into security by his own conduct. 
According to appellant’s testimony the agent of the appellee knew 
that the insured intended to divide his insurance by taking out an- 
other policy in another company, and accepted his application with 
this understanding. The value of the property was known, and the 
amount of the additional risk was fixed. The entire insurance was 
to be divided between the two companies; and it appears that the 
second policy did not in fact equal the first. If all this be true, 
then the appellee waived its right to forfeit the contract by reason 
of the additional insurance. 
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The question should have been submitted to the jury under 
proper instructions, and the judgment is reversed, and cause re- 
manded for a new trial in conformity to this opinion. 


SUPREME COURT OF MINNESOTA. 


DE GRAFF 
vs. 


QUEEN INS. CO.* 


The language of a condition of an insurance policy must be clear and unam- 
biguous, and any reasonable doubt as to its meaning must be resolved in 
favor of the insured. Such policies must also be construed with reference 
to the nature of the property insured, and the uses to which it is ordi- 
narily put, so as to give them, if possible, a meaning reasonably applica- 
ble to the kind of insurance upon that particular species of property. 
These rules applied to an insurance of live-stock, on a farm, against light- 
ning ; and words describing the stock as being in a certain barn construed 
as mere matter of description, and not a promissory stipulation on part of 
the insured, or a condition on part of the insurer, that such location 
should remain unchanged. 


Spooner & Spooner, for Appellant. 
W. D. Cornisu, for Respondent. 


Mircuett, J. 
This was an action on a policy of insurance tc recover the value 
of a brood mare which was killed by lightning, April 20, 1886. The 
policy was issued in November, 1882, to plaintiff's testate, the owner 
of the farm described, and insured him, for the periad of five years, 
against loss or damage by fire to the property described, to the 
amount of $7,500, distributed as follows: $1,000 on his one and 
one-half story wood dwelling; $250 on his household furniture 
therein; $3,000 on his wood barn; $2,500 on live-stock therein; $750 
on his wood hog-house,—all situated on N. E. } section 4, township 
107, range 24, township of Aulton, Waseca County, Minn. It was 
stipulated in the policy that it should cover loss or damage by light- 
ning, whether fire ensued or not. The policy also provides “that 
the said company shall not be liable for more than the sum or sums 
insured, nor the interest of the insured, except as hereinafter pro- 
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vided, as specified, upon the property described, in the places herein 
set forth, and not elsewhere.” At the time this policy was issued, 
the live-stock on the farm, (including this mare), when housed, were 
usually kept in the barn described in the policy, but were turned 
out to pasture during the summer. After the policy was issued, 
and shortly before the loss, the insured built upon the farm a new 
barn, 200 or 300 feet distant from the old one. Four or five weeks 
before the ‘loss, he put the mare in the new barn, where she re- | 
mained until killed by lightning. The insured testified that this 
removal was temporary; but he stated no definite time when he in- 
tended to return the mare to the old barn, and the evidence shows 
that the only reason for the change was one of convenience in caring 
for the animal. No claim is made that the risks insured against 
were greater in one barn than in the other. ‘ The contentions of the 
appellant are (1) that, under the policy, the mare remained insured 
only when in the wood barn described, and not elsewhere; and, (2) 
even if the policy is not construed thus strictly, she would remain 
insured only while removed temporarily for some purpose incident 
to the ordinary use and enjoyment of the property, and that the re- 
moval to the new barn, for a period of several weeks, for no particu- 
lar reason except the matter of convenience, was not a temporary 
but a permanent removal. Under the view we take of the case, both 
of these contentions can be disposed of together. The appellant 
‘rests his construction of the policy mainly upon the two clauses 
which we have italicized. 

In the construction of such policies, there are two elementary 
rules: First. The language of a condition in a policy being that of 
the insurer, selected by him, and intended for his benefit, must be 
clear and unambiguous, and any reasonable doubt as to its meaning 
must be resolved in favor of the insured. The tendency of such 
stipulations is to narrow the range of the underwriter’s principal 
obligation; and, again, if the meaning is ambiguous, it is his own 
fault in not making use of more definite terms in which to express 
it: Chandler vs. Insurance Co., 21 Minn., 85; Loy vs. Insurance 
Co., 24 Minn., 315; Cargill vs. Insurance Co., 33 Minn., 90, 22 N. W. 
Rep., 6; Boright vs. Insurance Co., 34 Minn., 352, 25 N. W. Rep., 
796; Olson vs. Insurance Co., 35 Minn., 432,29 N. W. Rep., 125. A 
second rule is that the language of a policy must be construed with 
reference to the nature of the property to which it is applied. 
Such policies must be presumed to have been made with reference 


to the purposes for which such property is ordinarily used, as well 
Vou. XVIT.—55. 
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as the manner in which it is usually kept: Holbrook vs. Insurance 
Co., 25 Minn., 229; Boright vs. Insurance Co., supra. It may be 
added, as within this rule, that the terms and conditions of a policy 
should be construed, if possible, so as to give them a meaning rea- 
sonably applicable to the kind of insurance upon the particular 
species of property insured. Turning now to the two clauses in the 
policy relied on by appellant, and taking up the last one first, we 
remark that, after much consideration and discussion, we have been 
unable to arrive at any certain or satisfactory conclusion as to what 
it does mean, except that the clause quoted, taken as a whole, was 
intended to make assurance doubly sure that the policy was a 
“specific” and not a “blanket” one. Appellant construes the ex- 
pression, “as specified, upon the property described, in the places 
herein set forth, and not elsewhere,” as meaning that the property 
remained insured only while in the wood barn, and not elsewhere. 
But, in framing this proposition, counsel himself finds it necessary 
to use the words “only” and “while;” neither of which, nor their 
equivalents, are to be found in the clause itself. If it was intended 
to insert any such condition in the policy, it ought to have been so 
expressed that “he who runs may read.” The.clause is, at least, 
equally susceptible of the construction that the expression, “as 
specified, upon the property described, in the places herein set 
forth,” refers back to the description of the property given in the 
previous portion of the policy, so as to limit the insurance and the 
several amounts, respectively, to the property already described as 
in those places, and that the expression “and not elsewhere,” is 
added merely to express in negative form what is already expressed 
affirmatively. If it will reasonably admit of such a construction, it 
must be adopted in favor of the insured. So construed, it neither 
adds to nor takes from the force of the description first given, viz., 
“live-stock therein,” and the policy may be construed as if this was 
the only statement as to the location of the property. 

In this case a single form of policy is used to cover two kinds of 
risk, viz., fire and lightning; and to cover three classes of property, 
viz.: buildings, which are fixed and immovable; household furni- 
ture, which, although movable, is ordinarily kept and used perma- 
nently in one place; and, lastly, live-stock, which from its very 
nature must necessarily change its location from time to time. The 
form of policy here used is an ordinary fire policy, adapted more 
especially to insurance of inanimate property against fire, but made 
to cover live-stock, and having a “lightning” clause inserted. 
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Hence words descriptive of location might, as to one class of prop- 
erty, or as to one kind of insurance, be treated as a statement of a 
fact relating to the risk, and as amounting to a stipulation or condi- 
tion that the property should remain there; while as to another 
class of property, or as to the other kind of insurance, it might be 
construed as mere description for the purposes of identification. 
This action is to recover for the loss of live-stock by lightning, and 
the language of the policy must therefore be construed as applied 
to insurance upon that particular species of property. The parties 
must be presumed to have known that danger from lightning exists 
almost wholly in the summer, when live-stock is out in the fields. 
No man of common sense would take a policy of insurance against 
lightning which only covered his stock when in a particular barn. 
Such stock cannot well be, and is not usually, kept permanently in 
a building. The ordinary uses to which it is put forbid it; and the 
usual and proper treatment of it requires that it be turned out to 
pasture about one-half the year at least. According to the usual 
course of farming operations, it is not customary to treat an animal, 
even when housed, as attached to some particular building, as a 
part of its contents, but to change its place of stabling from time to 
time, as necessity or convenience may require. The parties must be 
presumed to have had all these facts in view when they made this 
contract. If appellant’s contention be correct, this policy would 
not cover a loss occurring while the stock is out at pasture, during 
the summer, for that could hardly be called a temporary removal 
from the barn for some temporary purpose incident to the ordinary 
use and enjoyment ofthe property. Again, the property was in- 
sured for five years. Suppose the barn described in the policy had 
been destroyed the next day after the policy was issued, according 
to appellant the insurance on the stock would have terminated 
forever. Any such construction would defeat the main purpose of 
the contract. 

In view of these considerations, our conclusion is that the state- 
ment in the policy that the stock was in the barn is not a promissory 
stipulation on the part of the insured, or a condition of insurance 
on part of the insurer, that such location should remain unchanged, 
but, as to that class of property, and as to that kind of insurance, at 
least, is mere matter of description for identification of the property 
insured, indicating that it was the stock which was usually kept in 
that barn at that time: Everett vs. Insurance Co., 21 Minn., 76; 
Holbrook vs. Insurance Co., 25 Minn., 229. In this view of the case 
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it becomes wholly immaterial for what purpose or for what length 
of time the mare was removed from the old barn to the new. In 
changing her location from one barn to another on the same farm, 
as convenience required, the insured was treating her precisely as 
any farmer would and might do in the ordinary way of managing 
stock. Order affirmed. 


SUPREME COURT OF MICHIGAN. 


COBBS er At. ) 


US. s 
FIRE ASSOCIATION OF PHILADELPHIA.*} 


If an insurance company is informed by the examination of the assured by 
the adjusters, soon after the loss, of certain acts constituting breaches of 
warranty, but does not then claim a forfeiture, but allows successive 
proofs of loss to be made, to which it objects on various grounds of form, 
such action of the company will constitute a waiver of forfeiture for the 
breaches of warranty referred to. 


In January, 1883, the firm of Barrington, Wilson & Co., had just 
completed a planing-mill at Round Lake. It insured the same for 
$8,000. The insurance was placed in the insurance agency of 
Sawyer, Bishop & Haire, of Cadillac, and was divided among four 
companies, among them being the Fire Association of Philadelphia, 
the defendant in this suit, and the North British & Mercantile Insur- 
ance Company. This insurance was based on a written application, 
which was not made specially to any one company, but was a gen- 
eral one, filed with the agency, and used in common for all the 
companies. The next month, Mr. Copley, one of the partners, sold 
his half interest to John F. and Joshua H. Hiatt. The remaining 
partners and the Hiatts thereupon formed a new firm, with the same 
firm-name of Barrington, Wilson & Co. This change was known 
to all the members of the firm of Sawyer, Bishop & Haire. Mr. 
Haire draughted some of the papers between the parties, and one 
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of the Hiatts asked Mr. Bishop if any change in the insurance was 
necessary, and was told by him that so long as the firm-name re- 
mained the same the insurance would not be affected. Shortly be- 
fore this insurance expired, Mr. Sawyer was at the mill, and was also 
informed of the change. In January, 1884, the old policies being 
about to expire, the new firm reduced its insurance to $6,000, and 
took out new policies in three companies, namely, the North British & 
Mercantile, the American, and the defendant company. The first 
two policies were delivered to Marthinson & White, in whose favor 
they were made payable as mortgagees. The policy in the defend- 
ant company was delivered to the plaintiffs, in whose favor it was 
also wade payable as mortgagees. 

On the twenty-first of August, after the fire, all the companies 
concerned, sent their adjusters to Cadillac, where they made an ex- 
amination of Barrington and one of the Hiatts, which was reduced 
to writing, signed, and sworn to by them, and taken away by the 
adjusters. Marthinson & White brought suit against the North 
British & Mercantile Company. The defense in that case was the 
same as in this, and was that there were nine warranties contained in 
the application which had been broken. These are set forth 
in the plea in this case. Every one of these breaches had been dis- 
closed on the examination before the adjusters. Marthinson & 
White recovered judgment for the full amount in the court below, 
and that judgment was affirmed by this court. The ground of the 
decision was that the company, being informed through this exami- 
nation of acts constituting breaches of warranty, did not then claim 
a forfeiture, but allowed successive proofs of loss to be made, to 
which it objected on various grounds of form merely, and thereby 
induced the assured to go to the expense of procuring further 
proofs of loss; and this court held that by such conduct the North 
British Company had waived any forfeitures of its policy, and was 
estopped from setting them up: Marthinson vs. Insurance Co., 
31 N. W. Rep., 291. 

So far, the facts stated above are undisputed on the record. But 
it is claimed in the present case by the defendant that, immediately 
after the examination, it caused Cobbs & Mitchell to be notified that 
it would not recognize this claim. This was a disputed question on 
the trial. On behalf of the insurance company, it was claimed that 
Mr. Sawyer delivered to Mr. Merritt, the book-keeper of the plaint- 
iffs, a letter dated August 27, 1884, written by the general agent of 
the company to Sawyer, Bishop & Haire, declining to furnish blanks 





870 Report of Decisions. [Nov., 


upon which to make proofs of loss, or make any recognition of the 
claim whatsoever. Mr. Merritt denied that he had ever received 
such a letter, or any notice whatever that the claim would not be 
recognized. 

The first proofs of loss were made and received by the defendant 
company, September 5, 1884. After their receipt the general agent 
wrote to Barrington, Wilson & Co. the following letter :— 


CHICAGO, October 4, 1884. 
Messrs. BARRINGTON, WILSON & Co,, CADILLAC, MICH.— 

Dear Sirs:—The papers handed by you to Messrs. Sawyer, Bishop & Haire, 
{and by them forwarded to this oftice] purporting to be proofs of loss under 
policy 644,202 of this association, were received in due course. An examina- 
tion of the papers aforesaid discloses several errors and omissions which we 
shall endeavor to point out, and on account of which we must decline to ac- 
cept the so-called proofs of loss as satisfactory evidence of any claim against 
this association under the aforesaid policy. We must decline to accept the so- 
called proots of loss for the reason that the claim you make against this asso- 
ciation for its proportion of loss on building is $73.05 greater than its propor- 
tion should be, as shown by the estimate of John 8. Mosser. accompanying the 
same. The so-called proofs of loss are unsatisfactory, incomplete, and in- 
sufficient, for the reason that you wholly fail to give the names of the various 
persons composing the firm, and on account of this important omission we are 
unable to decide whether or not Barrington, Wilson & Co., as constituted 
July 29, 1884, were the ‘“‘sole and unconditional owners” of the property 
claimed to have been destroyed by fire. The so-called proofs of loss are un- 
satisfactory, incomplete, and insufficient, for the reason that while they set 
forth the fact that part.of the machinery was held on contract by other par- 
ties, you do not furnish us with a copy of said contract. This omission must 
be supplied in case you again*present a claim for our consideration under said 
policy. The so-called proofs of loss are unsatisfactory and insufticient, for the 
reason that the paper purporting to be a certificate of the nearest magistrate 
is evasive, and fails to make such declaration as the policy provides for, which 
will more fully appear by reference to the conditions of said policy. In re- 
turning your papers we beg to say we have endeavored to point out as nearly 
as possible the reason why the so-called proofs of loss are unsatisfactory, in- 
complete, and insufficient; but for further information and guidance we re- 
spectfully refer you to the conditions of the policy of the association. 

Truly yours, W. H. CUNNINGHAM. 


The assured met the company’s objections in a second set of 
proofs, which were made November 3, 1885, and received by the 
company some time during that month. 

After the receipt of these last-named proofs, the general agent 
wrote the following letter to the plaintiffs, who were the loss payees 
and were acting for the assured :— 
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CuicaGo, December 18, 1884. 
Messrs. Cosss & MITCHELL, CADILLAC, MicH.— 

Gentlemen :—Yours of the twelfth inst., to the Philadelphia office, as to 
proof of loss. policy No. 644,202, has been received here for attention. We are 
also in receipt of said proofs of loss, but this being the general office of the 
American Fire, also concerned in the loss, we have been waiting proofs of loss 
for that company. It is our desire to consider the claim of Barrington, Wilson 
& Co. for both companies together, and write now to ask why amended proofs 
of loss for the American have not yet been received. 

Yours, truly, W. H. CUNNINGHAM. 


Afterwards the agent wrote this further letter to the plaintiffs:— 


CHICAGO, December 25, 1885. 
Messrs. Cosss & MITCHELL, CADILLAC, MICH.— 

Gentlemen :-—Yours of the twentieth inst., in relation to claim under policy 
614,202, received. We had overlooked the point you make as to the Fire Asso- 
ciation policy only being payable to you. We had the idea that you repre- 
sented the claimants vs. all the companies. . Our adjuster on this loss, Mr. 
Wm. R. Kerr, will be in Grand Rapids on next Tuesday, and if you can meet 
him there, at the Morton House, at 11 o’clock on the morning of that day, a 
conference may be of advantage to both sides. 

Yours, truly, W. H. CUNNINGHAM. 


In pursuance of this invitation, Mr. Mitchell, with his book-keeper, 
went to Grand Rapids, where they met the adjuster. After this 
correspondence, Barrington, Wilson & Co. assigned the poficy to 
Cobb & Mitchell, who brought the present suit. All the defenses 
and breaches of warranty upon which the company now relies were 
disclosed in the examination before the adjusters. 

Plaintiffs claim that defendant, having, through its correspond- 
ence as set out above, induced them to go to the expense of getting 
up proofs of loss, because the original were defective in form, and 
failing to insist upon any reasons it may have had to repudiate the 
policy, and making plaintiffs believe they had been abandoned, 
waived such defenses. There was judgment in the lower court for 
plaintiffs. Defendant appeals. 


Norris & Norris, fur Appellant. 
Bram, Kinastey & Kiermuavs, for Appellees. 
CHAMPLIN, J. 

The action in this case is assumpsit upon a policy of insurance, 
which was issued upon the same property as that covered by a policy 
issued by the North British & Mercantile Insurance Company, and 
which came before the court for consideration in the case of Marthin- 
son vs. Insurance Co., 31 N. W. Rep., 291. The same defense is in- 
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terposed in this case as was in that, and the testimony in this case 
tends more’strongly to prove a waiver of the defense of forfeiture of 
the policy than appeared in the record in the Marthinson case. A 
waiver may be proved indirectly, by circumstances, as well as by 
direct testimony; and whether a waiver is made out or not is a 
question for the jury. A party always has the option to waive a 
condition or stipulation made in his own favor, and such waiver is 
not repugnant to the written agreement, because it would only be- 
the exercise of an option which the agreement left it in the power 
of the party to make. And whether it did exercise such option or 
not was a fact provable by parol evidence, as well as by writing, for 
the obvious reason that it could be done without writing. There is 
no antagonism upon the subject of waiver between the decisions of 
this court and those of the Supreme Court of the United States: 
Miller vs. Insurance Co., 12 Wall., 285; Home Insurance Co. vs. 
Warehouse Co., 93 U.S., 527, 546; Insurance Co. vs. Norton, 96 U. 
S., 234. We commend these cases, and especially the last cited, to 
the careful perusal of counsel who presented this case for defend- 
ant. The question of waiver was properly submitted to the jury, 
under the testimony, and the jury have found in favor of the plaint- 


iffs, and the judgment is affirmed. The other justices concurred. 
+ 


UNITED STATES CIRCUIT COURT OF VERMONT. 


LEWIS, Jr. 
vs. 


NEW ENGLAND FIRE INS CO.* 


The insured held the property by virtue of a contract in writing with the 
owner of the fee-simple agreeing to convey by deed of quit-claim in con- 
sideration of the full payment of the purchase money, but there had been 
a failure to deliver the deed without the fault of the insured, and the re- 
cord title still remained in the vendor. 

Held, That the insured was the sole and unconditional owner in fee-simple, 
within the meaning of the policy. 


® Decision rendered, December 29, 1886, 
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SUPREME COURT OF MISSISSIPPI. 


CASSITY, Jr, 
vs, 
NEW ORLEANS INS. ASSOCIATION. * 


The policy provided that the company should only be liable for a pro-rata 
share of the loss, ‘‘ without reference to the solvency or the liability of 
other insurers.” A policy in the H. company subsisting at the time of 
taking out this insurance provided that it should be void in case of other 
insurance without consent, liability on which was repudiated by the 
company on the ground that the policy in suit was taken out without such 
consent. 


He'd, That the H. policy must be considered as reducing the sum for which the 
policy in suit is liable. 
Catuoun & Green, for Appellant. 
W. P. Harris and W. R. Harper, for Appellee. 
Cooper, C. J. 

This is an action by the appellant against the appellee, upon a 
policy of insurance by which his stock of goods was insured 
against loss by fire to the extent of $750. The goods have been 
totally destroyed by fire, and their value equaled the sum insured. 
A clause of the policy is as follows : “In no case shall the claim be 
for a greater sum than the actual damages to, or cash value of, the 
property at the time of the fire, nor shall the assured be entitled to 
recover of this association any greater proportion of the loss or 
damage than the amount hereby insured bears to the whole sum 
insured on said property, whether such other insurance be by spe- 
cific or by general floating policies, and without reference to the 
solvency or the liability of other insurers.” At the time of taking 
out the policy here sued on the plaintiff had another policy on the 
same stock of goods in the Mississippi Home Insurance Company, in 
which there was a provision that the policy should be void if other 
insurance should be taken out without the consent of said com- 
pany. The plaintiff failed to notify the Home Insurance Company 
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of the insurance in the defendant company, and the Home repudi- 
ated all liability on its policy, on the ground that it had not con- 
sented to the additional insurance. 

The sole point in controversy in this suit is whether the defend- 
ant is liable for the loss to the extent of the sum named in its pol- 
icy, or whether by reason of the clause above quoted its responsi- 
bility is limited to that proportion of loss measured by the amount 
named in its policy, added to the amount insured in the Home. 
The court below held that the sum insured by the policy of the 
Home must be considered as reducing the sum for which the de- 
fendant is liable, and from that ruling the plaintiff appeals. 

Counsel for plaintiff do not assert that the clause, construed as the 

e defendant contends it should be, would not be a reasonable and 
proper one, nor that it would be destructive of the contract, nor 
that it was covertly inserted as a trap to the unwary. Their con- 
tention is that the policy limits the responsibility of the defendant 
to its proportion of the loss, measured by the sum of its policy and 
that of other valid insurance, but that the policy in the Home, 
having become forfeited by the failure of the assured to obtain its 
consent to other insurance, is no longer any insurance, and is to be 
excluded as a factor in determining the extent of defendant’s lia- 
bility. In other words, that the phrase “without regard to the 
solvency or liability of other insurers,” must be restricted in its 
application to other valid insurance. 

We cannot yield our assent to this construction of the contract. 
We cannot, in applying the rule which construes the instrument 
most strongly against the insurer, close our eyes to the manifest 
purpose of the clause, and so refine upon language as to defeat the 
object sought to be accomplished. In the absence of a stipulation 
of this character, the insured might recover from any one of a 
number of insurers the whole loss sustained by him, leaving the 
party from whom full recovery had been had recourse on the other 
insurers for contribution of the loss paid. Under such circumstan- 
ces it would devolve upon the company seeking contribution to es- 
tablish the validity of the several contracts of insurance, and it 
would bear its proportion of loss arising from the insolvency of 
one or more of its co-insurers. To obviate this inconvenience and 
hazard, the clause under consideration is inserted in the policy. It 
casts upon the assured not only the loss which may arise from in- 
solvency of any company insurer, but also the obligation of looking 
to such other insurers for a proportionate part of the loss, regard- 
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less of the liability of such insurer upon its policy. We cannot dis- 
tinguish between a policy of insurance on which there is “ no liabil- 
ity of the insurer,” and an “invalid” policy; to do so would be to 
involve real and important rights in mere scholasticism, and parties 
to contracts would, we doubt not, be astounded to learn what right 
or duty a court so proceeding would evolve from the ordinary con- 
tracts of the day. 

In Insurance Co. vs. Verdier (35 Mich., 395), a stipulation in a 
policy substantially like the one before us was upheld as reasonable 
and proper, and though one judge dissented, and another concurred 
upon other grounds, we are satisfied that the decision of the court 
was a correct exposition of the law. We have been referred to no 
other case in which the exact question has been presented and de- 
cided. The cases cited by appellant’s counsel are not analogous to 
the case at bar. In Hand vs. Insurance Co. (57 N. Y., 41, commis- 
sion of appeals), the limitation of liability was for a proportionate 
part “of the whole amount insured.” The principal point of con- 
tention there was whether the assured was under obligation to keep 
alive all policies that existed at the time of the insurance in the de- 
fendant company, and this question was answered in the negative. 
It was also held that the words “ whole amount insured ” embraced 
only subsisting valid policies at the time of the loss. This case is 
cited by Wood, Fire Ins., vol. 1, p. 316 (to which appellant’s coun- 
sel refer), in support only of the proposition that the assured is not 
bound to keep all policies existing at the time of securing other in- 
surance : Forbush vs. Insurance Co. (4 Gray, 337), is on all fours 
with the case in New York. In Hygum vs. Insurance Co. (11 Iowa, 
21), the stipulation was for exemption for greater liability than a 
proportion of the loss measured by “ the whole amount insured.” 

All these cases may be right, but they cast no light upon the 
question before us. They decide that the words “ other insurance ” 
mean other valid insurance; other insurance upon which the in- 
surer is liable; but this does not aid us in construing a contract in 
which the other insurance referred to is that in which there may or 
may not be “any liability of the insurer.” We might further add 
that clauses in policies of insurance declaring that they shall be 
“void” on certain contingencies, are very generally construed to 
make them voidable only, where the contingency stipulated for or 
against is for the benefit of the insurer alone, and that he may 
waive the forfeiture and continue the policy at his election. Thatin 
this case the forfeiture was insisted on by the Home company after 
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the loss of plaintiff's goods, does not show that its policy was void 
and voidable only at the time of the loss, to which time must be 
referred the defendant’s liability on its contract. 

The judgment of the court below is affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


FIRE ASSOCIATION OF PHILADEPHIA 
vs. 
HOGWOOD.* 


Evidence of executions issued against the insured in other suits and returned 
‘*No effects,” is not admissible where the policy was taken out for the 
benefit of a third party. 

Instructions regarding the effect of keeping a gasoline pump were properly 
refused when there was no evidence that such pump was kept. 


Where thé policy stipulated that any broker employed should be considered 
the agent of the insured, notice of other insurance to such broker is not 
notice to the company. 


Lacy, J. 

This is an action upon an insurance policy, brought in pursuance 
of the provisions of section 14, c. 167, Code 1873, in which there was 
a judgment for the insured, the defendant in error here; whereupon 
the case was brought to this court by writ of error. 

The first exception, and first assignment of error here, is as to the 
ruling of the court in refusing to continue the case for absence of a 
material witness. There wus no error in the ruling of the court on 
this point. The witness was not a resident of this State, and the 
court had no power to compel his attendance, and, in fact, did not 
refuse, but did continue the case for a sufficient time te allow the 
plaintiff in error to procure his attendance. He was an employe of 
the company, and acted under its directions. 

The second assignment of error is as to the rejection of the 
special pleas offered by the defendant. Non assumpsit had been 
pleaded, and the special pleas set up matter of defense admissible 
under that plea, and there was no error in the rejection of these 
pleas of which the defendant could complain, or by which he was 


* Decision rendered, September, 1887. 
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injured: Crews vs. Bank, 31 Grat., 349; Railroad Co. vs. Whitting- 
ton’s Adm’r, 30 Grat., 805; Railroad Co. vs. Woods, 14 Grat., 453. 

The third assignment is as to the action of the court in rejecting 
the evidence offered by the defendant, of executions issued against 
the plaintiff in other suits, and returned, “No effects.” This evi- 
dence was irrelevant to this action. The policy was taken out by 
the plaintiff in his name, for the benefit of a third person named in 
the policy, and the defendant’s responsibilty could not be affected 
by that circumstance. 

The fourth assignment is as to the rejection by the court of in- 
struction No. 2, as to the keeping a gasoline pump on the premises; 
the rejection of instructions Nos. 4 and 6; and the modification of 
instruction No. 3. Instruction No. 2 was not applicable to the case, 
there being no evidence tending to show such a violation of the 
terms of the policy. The only witness who testified on this subject 
proving that no such instrument was used, and there was no at- 
tempt to contradict or to impeach him, and no evidence offered 
with reference to the use of such a machine beyond this. Instruc- 
tion No. 3, as offered, was not supported by any evidence tending 
to show that the groceries and provisions, ete., were included in the 
estimates furnished, and the contrary was clearly established. In- 
structions Nos. 4 and 6 were rejected by the court. No. 4 was to 
the effect that, if the party who effected the insurance was an insur- 
ance broker, then he must be regarded as the agent of the assured; 
and No. 6, that, if notice was given to the party who effected insur- 
ance of other valid insurance, such notice was not notice to the com- 
pany. The policy contained a stipulation that any broker employed 
should be considered the agent of the insured; and that if the party 
insured had other insurance at the time of the issuance of the pol- 
icy, or afterwards procured, without the consent in writing of the 
company indorsed on the policy, then the policy should be void. 
There was evidence tending to show that there was other insurance 
on the property, and other evidence tending to show that the com- 
pany’s agent had notice of such insurance; and, this being so, the 
instructions asked and refused were pertinent to the case on trial, 
and as they correctly stated the law they should have been given by 
the court. 

The question as to whether the company or its agent had notice 
of a policy of insurance existing on the property, at the time of the 
issuance of the policy of insurance sued on, or not, or, if knowing it, 
waived it, was a question which the defendant had a right to submit 
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to the jury in his defense; and, as it was applicable to the case and 
question at issue, the hustings court of Norfolk should have given 
these instructions; and its refusal to give them is error, for which 
this court will reverse the judgment of the said court, and remand 
the case for a new trial to be had therein, when, if the said instruc- 
tions should be again asked, and the evidence the same, substan- 
tially, they should be given. It is not necessary to pass upon any 
other assignment of error in this case now before this court. 
Judgment reversed. 


SUPREME COURT OF PENNSYLVANIA. 


COMMERCIAL UNION ASS’E CO. ) 


Us. ) 
ELLIOTT.* ) 


Where plaintiff applied for insurance to a broker, who signed plaintiff's name 
to an application containing false statements, sent the same to the com- 
pany’s agents, and obtained a policy conditioned to be void if the insured 
made any false representation in regard to the property, plaintiff is bound 
by the application, if the broker acted as his agent, but otherwise if he 
acted as the company’s agent, unless plaintiff made false representations 
to the broker and thus caused their presence in the application. 

Where a policy of insurance is obtained through one who is not a regular agent 
of the company, the question whether such party acted in the matter as 
the agent of the insured or of the company is one of fact for the jury. 

When an insurance company defends an action upon a policy on the ground 
that the property insured was incumbered at the time the application was 
made beyond the amount stated in such application, parol evidence is ad- 
missible to show that such incumbrances, though appearing of record, 
had been paid before the application was made. 

The policy is admissible in evidence without the written application on which 
it was issued, and which purports to have been signed by the msured, 
when he swears that he never signed it. 


Assumpsit by John Elliott against the Commercial Union Assur- 
ance Company of London upon a policy of fire-insurance issued by 
defendant through its agents, Blake & Co., at Wilkesbarre, Pa. 
Plaintiff obtained the insurance by application to C. 8S. Fargo, rail- 
road station agent at Wanamie, who was in the habit of getting in- 
surance for his friends. An application in writing, setting forth, 
among other things, in answer to the interrogatory therein, “Is 


* Decision rendered, May 7, 1888.—From Atlantic Reporter. 
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there any incumbrance? If so, what amount? Answer, $1,000, 
Building and Loan; $400, Harvey Bros., $300 ground rent,”’—was 
sent by Fargo to Blake & Co., with the request by him that the risk 
be placed in the Commercial Union Assurance Company of London. 
Upon this application, bearing the name of John Elliott signed 
thereto, the policy of insurance sued on was issued. As matter of 
fact there were judgments and mechanics’ liens of record against 
Elliott, on the property in question, amounting to nearly $10,000. 
Upon the trial plaintiff testified that he had never signed any writ- 
ten application for the insurance; and was thereypon allowed, over 
defendant’s objection, to introduce the policy in evidence, without 
the application. He also testified that some of the judgments stand- 
ing as liens against the property had been paid before he applied 
for this insurance, and that in his conversation with Fargo, at the 
time he applied to him for insurance, he stated correctly to Fargo 
all the unpaid incumbrances upon the property. The judge in- 
structed the jury, inter alia, as follows: “If you should find as mat- 
ter of fact that Fargo was the plaintiff's agent, then the plaintiff 
would be bound by Fargo’s act, and he cannot recover. If, how- 
however, Fargo was not his agent, then the plaintiff would not be 
bound by Fargo’s mistake, and may recover if he answered truth- 
fully as to the incumbrances which then existed against his prop- 
erty. If, however, you find that the plaintiff did not state to Fargo 
all of the incumbrances which then existed upon this property, and 
was asked with regard to the existence of such incumbrances, then 
he cannot recover in this action.” The plaintiff obtained judgment, 
and the defendant brings error. The policy sued on contained the 
following clause: “And any false representation by the assured of 
the condition, situation, or occupancy of the property, or any omis- 
sion to make known every fact material to the risk, or any overvalu- 
ation, or‘any misrepresentation whatever, either in a written applica- 
tion or otherwise, etc., shall render the policy void.” 


G. Mortimer Lewis and E. P. & J. V. Darina, for Plaintiff in Error, 
Q. A. Gates, fur Defendant in Error. 


Perr Curiam. 
The questions raised by the assignments of error in this case have 
been so thoroughly settled by the decisions of this court as to ren- 
der afrediscussion of them unnecessary. We have only to say that 
the case%wasjwell and properly ruled and submitted in the court be- 
low. Judgment affirmed. 





LOWER COURT DECISIONS. 


STATUTORY RESERVE NOT A PART OF THE CONTRACT. 


Supreme, Court of New York.—First Department. 


BLACK 
v8. 
HOMEOPATHIC LIFE INS. CO.* 


The complaint alleged the incorporation of the defendant, the issuance by 
them of a policy of insurance to the plaintiff, and that defendant con- 
tracted to keep on hand during the continuance of said policy sufficient 
assets to meet the obligation on the contract aforesaid, in accordance 
with the rules prescribed by the statutes of the State, and the defendant 
had violated its contract and became and was and ever since has been in- 
solvent, and that the present value of the policy was $2,329.01 and judg- 
ment was demanded for this sum. 

Held, That the action could not be maintained. The contract of insurance 
contained no reference to the statute of the State, and no such contract 
as is alleged, nor are the statutes to be considered as though inserted in 
the policy. If the defendant is insolvent, proceedings should be taken for 
its dissolution and the distribution of its assets, but such insolvency gives 
the plaintiff no claim to a preference in the distribution of such assets. 


* Decision, by Van Brunt P. J., filed January 23, 1888. 





